
Before the
COPYRIGHT OFFICE

LIBRARY OF CONGRESS

XIMIZ'UU'%Dc

AUC ae 200&

Washington, D.C. 6&eRAi. coUXSI;L,

0Q)pgp+j~ f
4PcGPYRRHT

In the Matter of

Distribution of the 1998 and 1999
Cable Royalty Funds

)
)
) Docket No. 2001-8 CARP CD 98-99

)

)
)

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

OF THE

JOINT SPORTS CLAIMANTS

Of Counsel:

Robert Alan Garrett
James L. Cooper
Christopher Winters
Michele T. Dunlop

ARNOLD % PORTER
555 Twelfth Street, N.W.
Washington, D.C. 20004-1206
(202) 942-5000

Thomas J. Ostertag
Senior Vice President and General Counsel
Office of the Commissioner ofBaseball
245 Park Avenue
New York, NY 10167

Philip R. Hochberg
Piper Rudnick
901 Fifteenth Street, NW Suite 700
Washington, DC 20005

Ritchie T. Thomas
Squire, Sanders, S Dempsey LLP
1201 Pennsylvania Avenue, NW
Washington, DC 20004

August 20, 2003



TABLE OF CONTENTS

TABLE OF CONTENTS

1. The CARP Should Allocate The 1998 and 1999 Cable Royalties Based On The
Relative Market Values Of The Compensable Programming

2. The CARP Should Use The Bortz Survey Results As The Starting Point For
Determining Relative Market Values And Should Depart From Those Results Only
Where There Is A Substantial Record Basis For Doing So. .6
3. The Bortz Surveys Show That JSC's Award Should Be Increased To No Less
Than 36. 6% OfThe 1998 Basic Fund And 38.3% OfThe 1999 Basic Fund, Before
Accounting For The Music Award. .....15
4. The Other Quantitative Studies That Purport To Show Relative Market Values
Corroborate The Bortz Results For JSC And Support An Increase In The JSC
Awards ..2
5. Additional Record Evidence Corroborates The Bortz Results For JSC And
Supports An Increase In The JSC Awards. 25

6. Evidence OfChanged Circumstances Also Corroborates The Bortz Results For
JSC And Supports An Increase In The JSCAwards ...................................... 29

7. JSC Should Receive No Less Than 39.9% OfThe 1998 3. 75% Fund And 42.2%
OfThe 1999 3. 75% Fund. ....... 32

8. The Music Claimants Share OfRoyalties Should Be Reduced To A Level
Commensurate With The Share OfLicense Fees That They Receive Outside The
Compulsory License. No More Than 0.3% OfThe Music Awards Should Be
Deducted From The JSC's Awards In 1998 And 1999 33

9. The Awards To NAB Should Be Reduced From Their 1990-92 Levels. NAB
Should Receive The Same Level OfRoyalties That Commercial Broadcasters Were
Willing To Accept In Exchange For The Legislative And Regulatory Benefits They
Received, And That Substantially Reduced The Size Of, The Post-1992 Royalty
Funds. 35

10. PTV Should Not Receive More Than Its Bortz Share — A Share That Is
Essentially The Same As The Share OfRoyalties That Cable Systems Pay To Carry
PTVDistant Signals. 38

BORTZ SURVEY.

B. METHODOLOGY OF BORTZ STUDY

1. Sample Selection....

2. Survey Questionnaires.

C. HISTORICAL BACKGROUND

43

44

47



1. Constant Sum Surveys In The 1978-80 Proceedings

2. Constant Sum Surveys In The 1983 Proceeding.

3. Constant Sum Surveys In The 1989 Proceeding.

4. Constant Sum Surveys In The 1990-92 Proceeding.

D. RELEVANCE OF BORTZ SURVEY

E. RELIABILITY AND VALIDITY OF BORTZ STUDY

F. ISSUES RAISED CONCERNING BORTZ STUDY.

1. Background.

2. Execution OfSurvey.

3. Attitudes Rather Than Behavior.

4. Seller 's Perspective I"Supply Side"

5. Professor Johnson 's Criticisms...

6. Professor Fairley's Adjustments.

7. Category Definitions.....

8. Canadian Criticisms

G. RESULTS OF BORTZ SURVEY.

54

56

58

.66

66

68

71

.. 73

... 77

... 83

.... 98

... 101

... 102

OTHER QUANTITATIVE STUDIES............................................................ . 104

I. CANADIAN CONSTANT SUM SURVEY OF CABLE OPERATORS ......... 105

II. ROSSTON REGRESSION ANALYSIS ..
A. USE OF REGRESSIONS IN PRIOR PROCEEDINGS

B. METHODOLOGY

1. Data Collection And Regression Processing.

2. Analysis And Presentation OfResults OfRegression Analyses......

C. CRITICISMS

1. Variability OfResults OfRegression Model.

2. Failure To Account For The Seller's Side........

3. Lack OfExplanatory Power

D. RESULTS

109

110

... 113

113

... 115

117

. 118

... 120

... 121

. 121

III. NIELSEN STUDIES OF VIEWING MINUTES ............................................... 122

A. USE OF VIEWING STUDIES IN PAST PROCEEDINGS

B. METHODOLOGY

. 122

... 124

11



C. CRITICISMS

D. RESULTS

1. Nielsen Viewing Study.

2. Gruen Adjustments.

126

128

128

130

IV. FRATMK TIME STUDY

A. METHODOLOGY

B. RELEVANCE

l. Absolute Time Shares.

2. Changes In Time Shares

134

134

137

137

... 139

V. JOHNSON SUBSCRIBER INSTANCES STUDIES

A. DR. JOHNSON'S ORIGINAL DISTANT SUBSCRIBER INSTANCE STUDY.....

1. Methodology

2. Relevance

B. DR. JOHNSON'S ADJUSTED DISTANT SUBSCRIBER INSTANCES STUDY ...

Methodology

2. Relevance

3. "Parity" Argument.

142

... 142

. 143

... 143

... 146

147

148

... 150

BASIC FUND AWARDS ..... .......... 155

I. JSC BASIC FUND AWARD. .. .............. ............................. 156

A. NATURE OF JSC CLAIM 156

B. VALUE OF JSC PROGRAMMING AS REFLECTED IN THE BORTZ SURVEY .............. 158

C. VALUE OF JSC PROGRAMMING REFLECTED IN OTHER QUANTITATIVE STUDIES 160

1. Canadian Constant Sum Survey ofCable Operators

2. NAB/Rosston Regression Analyses

3. MPAA/Nielsen Study of Viewing Minutes

D. ADDITIONAL EVIDENCE OF THE VALUE OF JSC PROGRAMMING....

1. The Cable Network Marketplace

2. Testimonyfrom Cable Industry Witnesses.

E. THE SELLER'S PERSPECTIVE .....

F. CHANGED CIRCUMSTANCES

1. WGN Prominence ...

160

161

162

... 164

165

... 169

... 172

174

. 175

111



2. Overall Reduction In Distant Signal Programming...

3. JSC on Fox

4. Regional Sports Networks..

G. RECOMMENDED AWARD.

177

178

182

184

II. NAB BASIC FUND AWARD.

A. NATURE OF NAB CLAIM

B. VALUE OF NAB PROGRAMMING AS REFLECTED IN BORTZ SURVEY ...

C. NAB SHARES IN OTHER QUANTITATIVE STUDIES

1. Rosston Regression Analyses.

2. Nielsen Study..

3. Fratrik Time Study.

D. ADDITIONAL EVIDENCE OF THE VALUE OF NAB PROGRAMMING ...

H. THE SELLER'S PERSPECTIVE.

1. Benefits From Distant Carriage .....

2. Support OfRate Regulation.

3. Support OfMust-Carry..............
4. Redefinition OfDistant Signal

5. Retransmission Consent..

6. Support For Compulsory License.

F. CHANGED CIRCUMSTANCES

1. WTBS Conversion And %THOR Removal From Satellite.....

2. Reduction In Carriage OfNetworkAffiliates.

3. Shift Towards Superstation News ck Public Affairs..

4. Growth OfRegional News Networks.

G. RECOMMENDED AWARD.

184

184

... 186

187

.. 187

... 189

... 189

... 190

... 191

. 192

193

... 195

... 196

... 197

... 199

199

200

201

.... 202

... 203

204

III. PTV BASIC FUND AWARD...........................................

A. NATURE OF PTV CLAIM

B. VALUE OF PTV PROGRAMMING AS REFLECTED IN THE BORTZ STUDY ...

1. Rosston Study.

2. Nielsen Study..

3. Fratrik and Johnson Time Studies.

205

..... 205

.... 205

206

... 207

.... 208

C. ADDITIONAL EVIDENCE CONCERNING THE VALUE OF PTV PROGRAMMING ...... 209



1. Limited Carriage.....

2. Fee Generation

3. Progvamming Expenditures

4. Duplication .

D. THE SELLER'S PERSPECTIVE

E. CHANGED CIRCUMSTANCES

1. Decline in PTV's Intevnal Measures ofSuccess.

2. Decline in Full-Time Carriage

3. Decline in "Most Valuable" Type OfCarviage

4. Lack ofSignificant Programming Changes.

5. Increased Competitionfrom Cable Networks.....

6. TBS Conversion .

F. RECOMMENDED AWARD

209

210

214

215

216

218

.... 218

... 219

219

220

220

.. 221

.... 222

IV. CANADIANS BASIC FUND AWARD...................................................

A. NATURE OF CANADIANS CLAIM.

B. VALUE OF CANADIAN PROGRAMMING AS SHOWN IN BORTZ SURVEY ...

C. VALUE OF CANADIAN PROGRAMMING AS SHOWN IN OTHER QUANTITATIVE
STUDIES

1. Fratrik Time Study.

2. Canadian Approach

D. CHANGED CIRCUMSTANCES

E. RECOMMENDED AWARD.

222

222

... 223

223

... 224

... 224

226

.... 226

'7C +/3.75 /0 FUND AWARDS................................................................. ~ ~ i ~ 0 ~ 0 ~ 0 227

MUSIC AWARDS ................................... 234

I. THE MUSIC CLAIMANTS'URATION STUDY

A. METHODOLOGY OF STUDY.

B. FLAWS IN STUDY .

1. Relative Value

2. Voluntary Settlement

3. Different Music Uses.

4. Music Use Trends

235

235

.... 240

240

241



II. THE RELATIVE VALUE OF MUSIC'S TELEVISION CLAIM.................. 248

A. METHODOLOGY OF DR. SCHINK'S STUDY

B. RESULTS OF DR. SCHINK'S STUDY .

1. Broadcast Expenses

2. Cable Network Programming

249

251

251

254

III. THE RELATIVE VALUE OF MUSIC'S RADIO CLAIM................. 256

IV. SHARE OF MUSIC ROYALTY ATTRIBUTABLE TO JSC

A. ALLOCATION USING ROYALTY SHARES OF NON-MUSIC CLAIMANTS.....

B. JSC PORTION OF MUSIC AWARD

1, Music Use Approach.

2. License Fee Comparison Approach

258

.... 258

.. 258

.... 258



LIST OF ABBREVIATIONS

ADI

BBC

BBDO

Bortz Media

Bortz Media

CDC

CFL

CRT

DBS

~ DSS

Ex.

FCC

JSC

MSO

NAB

NCAA

NCTA

Area ofDominant Influence

Browne, Bortz & Coddington

Batten, Barton, Durstine & Osborn

Bortz Media and Sports Group

Bortz Media & Sports Group

Copyright Arbitration Royalty Panel

Cable Data Corporation

Canadian Football League

Copyright Royalty Tribunal

Digital Broadcast Satellite

Distant Signal Equivalent

East Lansing Research Associates

Exhibit

Federal Communications Commission

Joint Sports Claimants

Major League Baseball

Motion Picture Association ofAmerica

Multi-System Operator

National Association ofBroadcasters

National Basketball Association

National Collegiate Athletic Association

National Cable Television Association

National Football Conference

National Football League



PFOF

PBS

PS

National Programming Service

Proposed Findings ofFact

Public Broadcasting Service

Program Suppliers

PTV Public Television, Public Television
Claimants

RSN

Tl.

W.D.T.

WNBA

W.R.T.

Regional Sports Networks

Transcript

Written Direct Testimony

Women's National Basketball Association

Written Rebuttal Testimony



NOTE ON CITATION FORMAT

Citations to material designated into the record by the Joint Sports Claimants will

adhere to the following format:

Designated testimony will begin with the year of the proceeding in which it was

introduced. Thus, a citation to the transcript in the 1983 Proceeding will read "1983

If it is not a transcript citation, it will identify the witness by last name, e.g. "1990-92

Fuller W.D.T." indicating that the citation is to John Fuller's written direct testimony

in the 1990-92 Proceeding.

Each citation will then identify whether the testimony was designated as a part of the

Direct or Rebuttal case, the case Volume and the Tab at which the designated

testimony or exhibits appear. According, a piece of testimony in Volume 2 of the

JSC Direct Case at Tab 10 would be cited as "1990-92 Retd W.D.T. at [page] ~D2:10
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INTRODUCTION AND SUMMARY



This proceeding requires the CARP to allocate among six groups of copyright

owners the 1998 and 1999 cable royalty funds. Cable operators paid these royalties,

under Section 111 of the Copyright Act, to retransmit non-network distant signal

programming during the years 1998 and 1999. The fundamental issue here is whether,

and to what extent, the CARP should modify, for 1998 and 1999, the royalty awards that

were made in the 1990-92 Proceeding, the last cable royalty distribution proceeding

litigated by certain of the parties. The CARP, of course, must accord precedential value

to the 1990-92 awards. See 17 U.S.C. ) 802(c) (2003). But that does not mean the

former awards are immutable. See Distribution of1990, 1991 and 1992 Cable Royalties,

61 Fed. Reg. 55653, 55659 (Oct. 28, 1996) (hereinafter, "1990-92 Librarian

Determination") ("While the CARP must take account of Tribunal [and CARPj

precedent, the Panel may deviate from it if the Panel provides a reasoned explanation of

its decision to vary from precedent.").

The ground rules for changing past awards are clear. The CARP should consider

whether there are any "changed circumstances" warranting an increase or decrease in

those awards. See Nat'l Ass'n ofBroadcasters v. Copyright Royalty Tribunal, 772 F.2d

922, 932 (D.C. Cir. 1985). "Changed circumstances" since 1990-92 include, but are are

not limited to, passage of the Cable Act of 1992 and the conversion of superstation

WTBS from the most widely-carried distant signal to a cable network in 1998. The

CARP must evaluate the effect of all of the relevant changes during the period since the

last litigated awards — changes that significantly decreased the size of the cable royalty

funds and affected the relative values of the programming (and accompanying musical

works) retransmitted pursuant to the Section 111 compulsory license.



In addition, the CARP must be satisfied that the past awards are reliable

precedent. As the Court of Appeals has concluded,

[I]t would be improper, as a matter of law, for the Tribunal
[and now the CARP] to rely solely upon a standard of
'changed circumstances.'... [I]f a claimant presents
evidence tending to show that past conclusions were
incorrect, the Tribunal [CARP] should either conclude,
after evaluation, that the new evidence is unpersuasive or,
if the evidence is persuasive and stands unrebutted, adjust
the award in accordance with that evidence."

Id. To be sure, none of the parties wants the CARP to make wholesale changes in the

CRT and CARP precedent that has been established during more than two decades of

tortuous and costly litigation. A system that already imposes substantial burdens on

copyright owners would become completely unworkable if established precedent, upon

which parties necessarily rely in negotiations and in developing litigation positions, were

changed lightly — simply because new decision-makers had different views or different

personal preferences of the intrinsic worth of certain programming. Nevertheless, the

Court of Appeals has made clear that the CARP must determine whether, on the record

before it, the CARP's conclusions in the 1990-92 Proceeding are wrong, regardless of

whether circumstances have changed during the years since the last litigated awards.

For the reasons discussed below, JSC believes that its awards for 1998 and 1999

should be significantly increased over their 1990-92 level — to reflect both changed

circumstances and record evidence demonstrating that prior CARP conclusions are

incorrect or no longer valid. The awards of PBS, NAB and Music should be decreased

and the Canadians'ward should be increased. First, JSC proposes the following 1998-

99 awards for the Phase I categories of distant signal programming, prior to deduction of



the award to Music and after according NPR its settlement share of 0.18% of all 1998 and

1999 funds:

JSC
1998 AND 1999

Recommended Awards For Programming Claimants
Prior To Deduction For Music Award

Claimant
1998 ' 1998

Basic Fund 3.75%,Fund
(%)::: '.::{'ro)

1999
Basi.c Fund

(%)

1999
3.75% Fund '%)

JSC

NAB

PTV

Canadians

36.6%

5.0%

3.4%

1.6%

39.9%

5.0%

0.0%

0.15%

38.3%

5.1%

3.4%

1.8%

42.2%

5.1%

0.0%

0.37%

Second, the Panel should award Music 2% of the 1998 and 1999 Basic and 3.75%

Funds and should adjust the shares of each of the Phase I programming claimants to

account for Music's share. That adjustment should be made for each claimant based on

record evidence of the value of music to that claimant's programming. The Panel should

not deduct more than 11.9% percent of the Music award in 1998 (0.2 percentage points of

a 2% Music award) and 12.5% percent of the Music award in 1999 (0.2 percentage points

of a 2% Music award) from the JSC share of the Basic and 3.75% Funds.

Third, the Panel should allocate to the Devotional Claimants 1.19375% of the

1998 and 1999 Basic Funds and 0.90725% of the 1998 and 1999 3.75 Funds. The award

to the Devotionals is based solely upon a settlement and stipulation and not record

evidence and should not be considered precedential. Fourth, JSC does not seek any

portion of the 1998-99 Syndex Funds; nor does it propose any particular allocation of



those funds. Finally, JSC are not proposing any specific awards for the Program

Suppliers in this proceeding.'.

The CARP Should Allocate The 1998 and 1999 Cable Royalties Based
On The Relative Market Values Of The Com ensable Pro rammin

Congress did not intend that the Section 111 compulsory license deprive any

copyright owner of the "relative copyright payment which [it] would have received in a

free marketplace." 1978 Cable Royalty Distribution Determination, 45 Fed. Reg. 63026,

63,037 (Sep. 23, 1980) (hereinafter "1978 CRT Determination"). The CRT thus

attempted to "simulate market valuation" in each of the cable royalty distribution

proceedings that it conducted. See 1989 Cable Royalty Distribution Proceeding, 1989

CRT Determination, 57 Fed. Reg. 15286, 15288 (Apr. 27, 1992) (hereinafter "1989 CRT

Determination"). The Court of Appeals approved the market value standard as the basis

for allocating cable royalties, noting that the CRT "should rely, as it has in the past, on

marketplace criteria...." See NAB v. CRT, 772 F.2d at 939.

After reviewing past precedent and relevant legislative history, the CARP in the

last litigated Phase I cable royalty distribution proceeding correctly concluded that:

"[M]arket value" is the only logical and legal touchstone.

Ultimately, the question is, what would the cable system
operators have had to pay [on a proportional basis] in an
open market for the sports, movies and other categories of
programming that existed in the years 1990 through 1992.

Report of the Panel in Docket No. 94-3 CARP CD 90-92 at 23 & 24 (May 31, 1996)

(hereinafter "1990-92 CARP Report"). The Librarian affirmed the CARP's decision to

I Several years ago, JSC and Program Suppliers entered into agreements settling
controversies over the 1992-2000 satellite royalty funds, the 1993-2000 cable royalty

Footnote continued on next page



"emphasize[] the marketplace value criteria." 1990-92 Librarian Determination, 61 Fed.

Reg. at 55658; see also 1993-97 Librarian's Phase II Final Determination, 66 Fed. Reg.

66433, 66,445 (Dec. 26, 2001) ("The established distribution criteria, as modified, must

be applied in an effort to simulate a marketplace for these programs where one does not

exist because of section 111."). And the Court of Appeals affirmed the CARP and

Librarian's use of the market value standard as a basis for rejecting "harm" as a separate

criterion for royalty distribution. See Nat'l Ass'n of Broadcasters v. Librarian of

Congress, 146 F.3d 907, 927-28 n.18 (D.C. Cir. 1998).

As in prior proceedings, the CARP in this proceeding should allocate the 1998-99

royalties according to the relative market value of the different program categories. In

doing so, the CARP should determine the relative value of only the non-network distant

signal programming that cable operators actually retransmitted during the years 1998 and

1999 — not the value of programming that cable operators could have carried, but chose

not to carry, on a distant signal basis. That approach is mandated not only by the record

in this case (see paragraphs 97-105 infra) but also by law. See 17 U.S.C. $ 111(d)(3)(A)

(copyright owners may receive Section 111 royalties only for non-network programming

retransmitted on a distant signal basis); H.R. Rep. No. 94-1476, at 97 (1976) (Section 111

royalties may not be awarded for network programming or programming retransmitted on

a local basis only).

Footnote continued from previous page
funds and related matters. Consistent with those agreements, JSC is not proposing any
findings or conclusions concerning Program Suppliers.



The CARP Should Use The Bortz Survey Results As The Starting
Point For Determining Relative Market Values And Should Depart
From Those Results Only Where There Is A Substantial Record Basis
For Doin So

(a) In the current and past distribution proceedings, other parties have

proposed a variety of disparate and often conflicting approaches for determining relative

market value. Indeed, NAB alone has offered or supported no less than eight different

studies in the seven litigated proceedings. See Tr. 1898-1907 (Ducey). Similarly, PBS is

offering a time study in this proceeding that, had it been offered in earlier proceedings,

would have supported PTV awards much lower than what PTV sought and received. See

Tr. 3755-74 (Johnson). JSC, however, has consistently urged the CRT and the CARP to

rely on the values that the cable operators themselves attach to the compensable

programming — as reflected in statistically-valid "constant sum" surveys where cable

operators are asked how they would have allocated programming budgets for the non-

network distant signal programming they actually carried during the relevant time period.

JSC has submitted such survey evidence in each of the cable royalty distribution

proceedings dating back to the very first such proceeding in which the CRT allocated the

1978 royalty fund. The earliest studies (for the years 1979-80) were designed and

conducted by the research department of Batten, Barton, Durstine 8c Osborne, which at

the time was one of the largest advertising agencies in the country. Bortz Media and

Sports Group and its predecessors ("Bortz") have been responsible for all of the surveys

beginning with the 1983 survey. Bortz, is a leading market research firm that specializes

in the cable television and new media industries and has served as an advisor to several of

the largest cable operators, broadcast and cable networks, sports leagues and teams and

public television. Bortz also utilized the services of nationally-recognized experts in



survey research to assist in the design of the surveys and separate survey research firms

to conduct the surveys. While the surveys have continuously been refined and improved

in response to issues raised by the CRT, CARP and various experts, the basic approach

has remained constant for over twenty years. See paragraphs 9-37 infra.

As the Court of Appeals has concluded, reliance upon such cable operator surveys

is "more than reasonable," particularly given "Congress'vident intent to have the

Tribunal operate as a substitute for direct negotiations (which were thought to be

impractical) among cable operators and copyright owners." Christian Broad. Network,

Inc. v. Copyright Royalty Tribunal, 720 F.2d 1295, 1306 (D.C. Cir. 1983) (rejecting

Program Supplier challenge to JSC's 1979 constant sum survey of cable operators). It is

not surprising, therefore, that parties in addition to JSC — i.e., NAB, PBS and the

Canadians — have submitted constant sum cable operator surveys in various cable royalty

distribution proceedings. See paragraphs 16-23 and 34- infra. And in the last two such

proceedings (1989 and 1990-92), NAB, PBS and the Devotionals supported the survey

that JSC commissioned from Bortz Media. Indeed, "[t]he centerpiece of the cases

presented by JSC, NAB, PBS and the Devotionals [were] the Bortz surveys." 1990-92

CARP Report at 26 (emphasis added).

(b) The primary focus of the 1989 and the 1990-92 Proceedings was on the

weight to be accorded the Bortz surveys versus the Nielsen studies, which measured the

relative amount of time that households viewed distant signal programming. See 1989

CRT Determination, 57 Fed. Reg. at 15288 (1989 Proceeding "was primarily marked by

arguments as to which is the best indicator of the market value of the Phase I program

categories" — the Bortz studies or the Nielsen studies); 1990-92 CARP Report at 27-66



(extensive discussion of evidence related to Bortz and Nielsen studies). More than two

dozen experts and cable industry executives offered testimony in those proceedings

supporting the Bortz surveys. See paragraphs 38-45 infra. The witnesses — who testified

on behalf of JSC, NAB, PBS and Devotionals — included survey experts, market

researchers, economists, statisticians and a financial valuation expert. Their testimony

established that the Bortz surveys are methodologically sound; produce results that make

sense and are consistent with marketplace realities; and provide the best available

estimates of the relative values that cable operators accorded the different categories of

compensable distant signal programming.

Based on the record in the 1989 Proceeding, the CRT increased the weight that

had been accorded the cable operator surveys (and decreased the weight that had been

accorded the Nielsen studies) in prior proceedings. See 1989 CRT Determination, 1989

CRT Determination, 57 Fed. Reg. at 15302 (referring to the "new weight" accorded the

Bortz results). The CRT found the "Bortz survey to be valid, and a key part of our

determination." Id. at 15301. Where the Bortz results were "corroborated" with other

evidence, the CRT accorded those results "substantial weight." Id. at 15301-02. The

CRT, however, expressed certain "concerns" with the survey that "affected [its]

allocation." Id. at 15301.

In the 1990-92 Proceeding, the witnesses presented by JSC and other parties

sought to address the CRT's concerns. Evidentiary hearings in that case consumed even

more time than did the hearings in the present case. After devoting more than forty pages

of its report in the 1990-92 Proceeding to analyzing the Bortz and Nielsen studies, the

CARP agreed that the weight accorded the Boitz surveys should be increased further (and



the weight accorded the Nielsen studies should again be decreased) — although the Panel

split on how much weight was appropriate.

The CARP majority found that the Bortz study is "well designed," 1990-2 CARP

Report at 65, and did not suggest any changes in the survey methodology. They also

found that the Bortz survey "focused more directly than any other evidence to the issue

presented: relative market value," id. at 66, explaining that:

The critical significance of the Bortz surveys is the
essential question it poses to cable system operators, that is:
What is the relative value of the type of programming
actually broadcast in terms of attracting and retaining
subscribers? That is largely the question the Panel poses
when it constructs a simulated market. Further, the
question asks the cable system operator to consider the
same categories we are presented here in the form of
claimant groups — that is, sports, movies, and the others.
That is also what the Panel must do.

Id. at 65. Thus, the CARP majority concluded, the Bortz survey is "highly valuable in

determining market value." Id. at 66. However, they also said that there were three

conceptual "limitations" to the survey (discussed at paragraphs 54-72 below) that

"precluded its acceptance in toto." Id.

The dissenting CARP member did not share the majority's concerns. He

concluded that the Bortz survey is the best tool available for measuring relative values in

the relevant marketplace and that it should receive far more weight than it does... "

1990-92 CARP Report at 170 (dissenting opinion). That is because the Bortz survey

"focuses correctly on the cable operator as the key player, asks the economically

significant question and accurately provides the best estimates of relative value in the

marketplace that actually existed." Id. He explained that the conceptual "limitations"



perceived by the majority do not provide a basis for discounting the Bortz results, noting

further that:

Most of the expert witnesses who testified agreed that the
Bortz survey was correctly designed and executed and
whatever shortcomings it may have are relatively minor in
comparison to its attributes. In response to suggestions and
official Tribunal criticism over the years, it has evolved to
measure the correct variable and to provide the most
accurate results of relative marketplace value.

Id. at 171.

(c) The record in the current proceeding makes clear that the concerns of the

CARP majority in the 1990-92 Proceeding are not well-founded and do not provide a

basis for discounting the weight to be accorded the 1998 and 1999 Bortz surveys.

First, according to the CARP majority, a "significant limitation" of the Bortz

study is that it does not take account of the seller's perspective, i.e., the survey asks only

what the cable operator is willing to allocate to each program category and not what the

cable operator would "have to spend" on that category. 1990-92 CARP Report at 65; see

also 1989 CRT Determination, 1989 CRT Determination, 57 Fed. Reg. at 15301 (Bortz

study does not take account of supply side); 1983 Cable Royalty Distribution Proceeding,

51 Fed. Reg. 12792, 12811 (Apr. 15, 1986) (hereinafter "1983 CRT Determination")

(same). The dissenting CARP member dismissed the supply side criticism, concluding

(among other things) that "there is no need to look at a seller's motivations or to

speculate about the price that sellers would demand in a hypothetical market." 1990-92

CARP Report at 172 (dissenting opinion).

NAB, the party that is naturally most concerned about the effect of the CARP's

considering seller's motivations in fashioning royalty awards, has offered testimony in

the current proceeding and in prior proceedings that supply side considerations are
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irrelevant. See paragraphs 65-72 infra; see also 1990-92 CARP Report at 61 (referring to

NAB, PBS and Devotional witnesses who "testified that supply side considerations are

not appropriate for the Panel's task"). If NAB and the other parties, as well as the

dissenting CARP member in the 1990-92 Proceeding, are correct, the CARP majority in

that proceeding erred when they discounted the weight to be accorded the Bortz survey

on the basis of the seller's perspective. And that error should be corrected here.

But even if the CARP in the current proceeding follows precedent and believes

that the seller's perspective should be considered, that should not result in less weight

being accorded the 1998 and 1999 Bortz studies. Rather, the CARP should simply adjust

the Bortz results for any particular claimant to account for the supply side consideration,

See, e.g., 1989 CRT Determination, 1989 CRT Determination, 57 Fed. Reg. at 15303

(adjusting the Devotionals'ortz share downwards to account for the fact that

Devotionals, who seek to maximize viewer donations, pay broadcasters to carry

Devotional programming). And, as discussed below, the CARP in this proceeding should

do what the CARP majority in the 1990-92 Proceeding failed to do — articulate clearly

how, if at all, the seller's perspective consideration warrants a change in the Bortz results

for each claimant.

Second, the CARP majority in the 1990-92 Proceeding said that the "execution"

of the Bortz survey was a "limitation" that affected the CARP's "confidence" in the

survey, i.e., that the cable operator respondents "did in ten minutes... what this Panel is

being asked to do after considering hundreds of hours of testimony, 12,000 pages of

transcripts and hundreds of pages of briefs." 1990-92 CARP Report at 66. The

dissenting CARP member disagreed with this concern, stating:

11



In having to make programming choices that directly
impact on the ability of the cable system to stay in business,
the cable operators are required to evaluate programming
on a routine, full-time, professional basis. This constant
exposure enables them to answer questions involving both
programming and a constant sum budget on relatively short
notice, and to recall the choices made without difficulty.

Id. at 170 (dissenting opinion). The record of this case demonstrates that the above views

of the dissenting CARP member are valid and that the CARP should not accord any less

weight to the Bortz survey on account of "execution" concerns. See paragraphs 55-59

infra.

Third, the CARP majority in the 1990-92 Proceeding stated that the Bortz study

"is constrained by the inherent limitation that it is a study of attitudes" and that "all of the

witnesses say that it is far better to survey conduct." 1990-92 CARP Report at 66. That

concern runs directly counter to years of research showing that the constant sum

methodology, a well-established market research tool, is highly predictive of marketplace

behavior. See paragraphs 41-45 and 60-61 infra. In any event, that concern is undercut

significantly by the analysis of actual cable operator behavior that NAB has offered in

this proceeding — the Rosston regression analysis which relates cable operators'oyalty

payments to the different amounts and types of distant signal programming carried by

those operators. While the Rosston regression analysis is itself subject to certain

criticisms, that study (as NAB has acknowledged) corroborates the Bortz results. See

pages 63-64 infra.

~Finall, the limitations that the CARP majority attributed to the Bortz survey

apply equally to the constant sum cable operator surveys sponsored by the Canadian

Claimants. Nevertheless, there is nothing in the CARP's 1990-92 Report to suggest that

the CARP discounted those surveys on the basis of such limitations. To the contrary, the
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CARP's basic royalty award to the Canadians (1%) was virtually the same as the

Canadian's survey share (56%) times the fees generated by Canadian signals (1.95%)

(0.56 x 1.95 = 1.1%). See 1990-92 CARP Report at 136 &, 140-41. Moreover, the

Librarian reversed the CARP's 3.75% award to the Canadians and determined that the

Canadians, Program Suppliers and JSC should each receive their survey shares

(multiplied by the 3.75% fees that the Canadian signals generated). See 1990-92

Librarian Determination, 61 Fed. Reg. at 55663-64. It was inappropriate for the CARP to

discount the Bortz cable operator results in light of perceived conceptual limitations and

at the same time accord essentially full credit to the Canadian cable operator survey

results.

(d) None of the other quantitative studies submitted in this proceeding

provides a sounder basis than the Bortz studies for determining relative market values.

Well-established precedent and the record in this proceeding make clear that the time

studies submitted by NAB's Fratrik and PBS'ohnson are not measures of relative

program values, as the NAB concedes. See paragraphs 188-195, 201-204, 208-220 infra.

Although the Rosston regression analysis purports to measure relative values, that study

(unlike the Bortz studies) has no track record of consistency, and has not been subject to

scrutiny over a prolonged period, in these proceedings. Moreover, its results (while

confirmatory of the Bortz results) reflect significant volatility, which is unacceptable in a

proceeding where every percentage point accounts for over $2 million in 1998-99

royalties alone and substantially more in terms of precedential effect. See paragraphs

148-150 infra.
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As for the Nielsen study, cable operators cannot insert advertising on distant

signals. Consequently, the value of distant signal programming lies in its ability to attract

and to retain subscribers and not in the relative ainounts of viewing time that it generates.

The CARP in the 1990-92 Proceeding concluded that the bottom-line results of the

Nielsen study do not reflect relative market values — a point that Program Suppliers'wn

witnesses and others have acknowledged. See 1990-92 CARP Report at 43; id. at 41 2

n. 164-65 (citing PBS proposed findings to the effect that the Nielsen studies failed to

measure marketplace value or the benefit of distant signal programming in terms of

attracting and retaining subscribers). While the CARP majority said that "actual viewing

is very significant when weighed with all the other factors," they could not otherwise

"quantify the Nielsen statistics as evidence of market value." 1990-92 CARP Report at

44; see also id. at 171 (dissenting opinion) ("As we all agree, the Nielsen study... is

specifically designed to measure viewing, not value [V]iewing has an impact on

value but the evidence in the record quantifying this point is far from persuasive").

The Program Suppliers'rincipal experts in the current proceeding, Mr.

Lindstrom of Nielsen and Dr. Gruen, likewise recognized that the bottom-line results of

the viewing study do not reflect market values and need to be adjusted in order to provide

some indirect measure of relative value. See paragraphs 171-178 infra. Dr. Gruen

offered certain adjustments (some of which were requested by the CARP); like the

Rosston study, these adjustments reflect significant variability and do not have any track

record of consistency or scrutiny. The Nielsen People Meter study itself, upon which Dr.

Gruen's adjustments are based, has a limited track record, having been introduced for the

first time in the 1990-92 Proceeding with only the 1991 and 1992 studies being
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conducted for a full year; the fact that one program category (PTV) shows a 12-point

change in bottom-line viewing from one period to the next also raises questions about the

stability and reliability of the bottom-line data. Furthermore, the Nielsen study, like the

Rosston study, also does not account for the supply side.

(e) In short, the record in this proceeding (including the incorporated

testimony and new studies) support the CARP according greater weight to the Bortz

studies than did the CARP majority in the 1990-92 Proceeding. The CARP should use

the Bortz survey results — and not the Nielsen, Rosston, Fratrik or Johnson studies — as

the starting point for determining each claimant's 1998 and 1999 awards. The CARP

should depart from the Bortz results for a particular claimant only where there is a

substantial record basis demonstrating that an adjustment is necessary to reflect

accurately the relative market value of that claimant's programming.

3. The Bortz Surveys Show That JSC's Award Should Be Increased To
No Less Than 36.6% Of The 1998 Basic Fund And 38.3% Of The
1999 Basic Fund Before Accountin For The Music Award

The CARP majority in the 1990-92 Proceeding awarded JSC 29.5% of the 1991

and 1992 Basic Funds, without taking account of the royalties that the Music Claimants

received pursuant to settlement. The JSC award for 1990 was slightly higher since the

Canadians had settled for less in 1990 than they were awarded in 1991-92. The dissenting

CARP member recommended a 30.5% award to JSC for all years. The Bortz surveys

make clear that the relative value attached to JSC programming by cable operators in

1998 and 1999 was significantly higher than the CARP's 1990-92 awards to JSC.

(a) The Bortz surveys show that cable operators would have allocated 37.0%

of their 1998, and 38.9% of their 1999, distant signal programming budgets for live

professional and collegiate team sports telecasts — 7.5 to 9.3 percentage points more than
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JSC's 1990-92 award. Sports was, by far, the most highly valued of the distant signal

program categories in the 1998 and 1999 Bortz surveys. The next most highly valued

program type (movies) received approximately 22% in each of the years — 15-17

percentage points less than sports. That 15-17 point margin reflects the largest margin

between sports and the next most highly-valued program category in any Bortz study for

a litigated year. See paragraphs 120-121 infra.

In 1998, as in prior litigated years, the JSC valuation was slightly lower than the

combined allocation to the two Program Supplier categories — movies and syndicated

series (37.0% for sports vs 39.7% for movies and syndicated series combined). In 1999,

however, the JSC valuation exceeded the Program Supplier valuation (38.9% vs. 37.7%)

for the first time ever in a Bortz survey covering a litigated year. See JSC Ex. 1 at 26.

By comparison, in the 1990-92 surveys, the Program Supplier categories garnered an

average share of 42.5%, approximately 5 percentage points more than the JSC share of

37.4%. See id.

Furthermore, 88.1% of the cable operators in 1998, and 71.9% in 1999, stated that

the sports programming on distant signals was the most popular form of distant signal

programming with their subscribers. No other category was mentioned by more than

26.5% of the cable operators as the most popular form of distant signal programming.

See JSC Ex. 1 at 13. That margin also was the widest reflected in any Bortz study for a

litigated year.

The Bortz Media k, Sports Group Report is JSC Exhibit 1, which was attached to Mr.
Trautman's sponsoring testimony.
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(b) Bortz did not attempt to survey cable operators who did not carry multiple

categories of distant signal programming. Consequently, JSC has acknowledged that the

1998-99 Bortz surveys do not take account of any value attributable to PTV

programming on cable systems whose only distant signals were PTV signals; nor do they

take account of any value attributable to programming (including JSC programming) on

cable systems whose only distant signals were Canadian signals. Such systems, however,

contributed only a very small portion to the total 1998 and 1999 royalty funds (less than

4% combined).

Mr. Trautman offered two methods for adjusting the Bortz results to account for

the PTV-only and Canadian-only cable systems — one that paralleled the approach the

CARP in the 1990-92 Proceeding used in determining the Canadians'ward and one that

substituted the Bortz shares for PTV and Canadians with the royalty fees paid for

carriage of PTV and Canadian signals. Under those methods, the value of JSC

programming is no less than 36.6% in 1998 and 38.3% in 1999:

As in prior years, Bortz also did not survey cable operators who carried no distant
signals, i.e., the "Zero DSE" systems. Zero DSE systems accounted for approximately
20% of the 1998 and 1999 royalties, significantly more than in prior years. See Bennett
W.D.T. at 2-4. JSC agrees with the Canadians that the Zero DSE royalties should be
allocated in the same percentage shares as the royalties paid by cable systems who carried
distant signals. See id. at 4; see also 1978 CRT Determination, 45 Fed. Reg. at 63,042
(distributing unclaimed funds pro rata among claimants).
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JSC Valuation In Bortz Surveys
Adjusted For PTV-Only And
Canadian-Only Cable Systems

Method 1998 1999

1990-92 CARP Approach 36.7% 38.2%

Adjustment for PTV-Only and
Canadian-Only Systems Approach

36.6% 38.3%

See paragraphs 89-92 infra. PBS'itness Dr. Fairley also proposed certain methods to

adjust for PTV-only and Canadian-only cable systems, However, Dr. Fairley's methods

are improper and should be rejected. Because they are unweighted, they fail to take

account of the comparatively minimal royalties paid by such systems. They also

improperly assume that cable operators — including the significant number of whom

carried distant PTV signals because those signals were local (and thus subject to must

carry) in a portion of the cable community — would allocate 100 percent of their royalties

to the distant PTV programming. See paragraphs 93-96 infra.

(c) Dr. Fairley further testified that the Bortz survey results should be adjusted

to account for the fact that they did not ask cable operators to exclude from consideration

certain non-compensable programming on the WGN satellite feed — programming that

could not be readily identified in a survey question. Dr. Fairley's WGN adjustments

improperly equate program time with program value and fail to distinguish between the

different values that cable operators accord movies and syndicated programming. His

adjustments also assume — contrary to fact — that none of WGN's non-compensable

programming is Devotional programming. Moreover, Dr. Fairley failed to offer any

explanation as to why he made the WGN adjustments in the 1998-99 survey results but



not in the 1990-92 survey results when he testified in the 1990-92 Proceeding; WGN as

well as WWOR had non-compensable programming in 1990-92.

Even if the CARP accepted Dr. Fairley's WGN adjustment, that adjustment

would not decrease the value accorded JSC programming. Rather, it would increase the

JSC valuations. Depending upon which of Dr. Fairley's adjustment methods is used, the

JSC valuation in 1998 would range from 42.1'/0 to 42.7%; and JSC's valuation in 1999

would range from 44.1% to 44.7/0. See PTV Exs. 9-R and 10-R (Method 2 as minimum,

Method 3, Calculation 1 as maximum).

(d) In the 1990-92 Proceeding, Dr. Fairley argued that the Bortz survey results

should be adjusted to account for the fact that they did not ask any cable operator to value

distant PTV programming if that cable operator carried no distant PTV signals (the so-

called "Automatic Zero Issue"). Under Dr. Fairley's adjustment, the PTV valuation rose

by approximately 3 percentage points, from an average of 2.9% to 6.0%. See 1990-92

PTV Proposed Findings at 33. JSC absorbed a proportional share of that PTV increase

and thus the CARP in the 1990-92 proceeding effectively accorded JSC an average

valuation in the 1990-92 Bortz studies of 36.2'/0, rather than 37.4%. See paragraph 230

infva.

The 1990-92 CARP was "troubled" by Dr. Fairley's adjustment. Yet the CARP

reluctantly accepted it. The CARP did so because the CRT in the 1983 and 1989

Proceedings had accepted a similar adjustment and because no one had presented an

alternative approach for dealing with the issue. See 1990-92 CARP Report at 123-24. In

this proceeding, Dr. Fairley has presented two alternative approaches for dealing with the

Automatic Zero Issue. The first approach, which is coinparable to his approach in the



1990-92 Proceeding, accords value to programming that was not carried on a distant

signal basis. That approach is contrary to law and the record. But even if it were

accepted for 1998 and 1999, it would result in a significantly smaller downward

adjustment in JSC's valuation than was the case in 1990-92. See paragraph 230 infra.

Dr. Fairley's new approach for dealing with the Automatic Zero Issue was

designed to avoid the problems inherent in according value to programming not carried.

That approach simply reduces the valuations that the cable operator respondents accorded

to programming that, in Dr. Johnson's estimation, the operators likely would not have

carried absent the compulsory license. Under the new approach, JSC's valuation share

would actually increase to between 40.3% and 41.1% in 1998 and 42.3% and 43,0% in

1999, That is because, as Dr. Fairley concludes, few if any cable operators would

discontinue carriage of the sports on distant signals, Thus, under either of Dr. Fairley's

approaches, resolution of the "automatic zero" adjustment issue in this proceeding would

result in a higher valuation for JSC than was the case in the 1990-92 Proceeding. See

paragraphs 230-231 infra.

(e) As discussed above, none of the "limitations" that the CARP majority

attributed to the Bortz surveys should provide any basis for discounting the Bortz results.

In any event, these limitations do not support a downward adjustment in the values

attributed to JSC programming. Certainly the CARP in the 1990-92 Proceeding did not

explain how, if at all, such limitations would reduce the value accorded JSC

programming disproportionate to that of any other claimant category. Compare 1990-92

CARP Report at 42-43 (dismissing certain methodological criticisms of Nielsen study

because "none of the parties was able to articulate what effect, if any, these alleged
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problems had on the survey results" and because the "claimants who dispute the Nielsen

survey's accuracy present no alternative evidence to viewing"). Furthermore, the record

in this proceeding does not support such a reduction. To the contrary, consideration of

the seller's perspective should result in a downward adjustment of the NAB and PBS

valuations but not the JSC valuations. See paragraphs 253-258 (JSC), 299-314 (NAB)

and 350- 353 (PTV) infra.

4. The Other Quantitative Studies That Purport To Show Relative
Market Values Corroborate The Bortz Results For JSC And Support
An Increase In The JSC Awards

(a) Dr. Rosston, on behalf of NAB, estimated that an additional minute of

distant signal sports programming in 1998-99 generated more royalties than any other

programming category. According to Dr. Rosston, that additional minute of sports

programming resulted in an increase of $ 1.63 in Section 111 royalty payments by a cable

systems with more than zero DSEs — approximately 10 times more than Program

Supplier, the next most highly "valued" program category in the Rosston study, and

approximately 25 times more than PTV programming, the least "valued" category (with a

positive coefficient). See Rosston W.D.T. at 23. As Dr. Rosston testified, his study

shows that "[s]ports is substantially more valuable" than the other programming on

distant signals — a result, he said, that "makes sense." Tr. 2648 (Rosston).

To determine the "total value" of each program category, Dr. Rosston applied his

per-minute values to the total amount of time occupied by each category. Dr. Rosston's

analysis resulted in valuations of between 30.34% and 40.54% for JSC programming—

depending upon the years examined and whether one focused on cable systems with more

than zero DSEs or on systems with one or more DSEs:
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Results Of Rosston Study
For JSC Programming

Year
Greater Than Zero

DSE Systems
Greater Than Or Equal
To One DSE Systems

1998 30.34% 35.20%

1999 36.51% 40.54%

1998-99
Combined

32.54% 36.87%

While the above values represent the best point estimates for the JSC category in

Dr. Rosston's regression analysis, the confidence intervals surrounding his estimates

encompass the point estimates for the JSC programming category in the Bortz studies.

See paragraph 64 infra. As Dr. Rosston testified, the results of his study (for JSC and the

other claimants) are similar to those of the Bortz surveys, notwithstanding the different

methodologies applied by the two. See Tr. 2920-21 (Rosston). NAB's Dr. Ducey

likewise testified that the results of the Rosston study are consistent with and corroborate

the Bortz results and support an increase in the JSC award over its 1990-92 level. See Tr.

1890, 1896 (Ducey); see also Crandall W.R.T. at 3-4.

(b) The Program Suppliers'ielsen data support JSC's request for an

increased award commensurate with the Bortz results in three respects. First, in the

1990-92 Proceeding the CRT gave some weight to the relative amounts of viewing time

that People Meter households devoted to the different types of distant signal

programming. JSC's share of that viewing time has increased — from 6%-7% in 1990-92

to 9.0% in 1998 and 7.9% in 1999. That increase is particularly impressive because it

results from an increase in viewer interest — and not from an increase in the relative

amount of hours that JSC programming is made available since, as the Fratrik study
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shows, the relative amount occupied by JSC programming during the 1990-92 and 1998-

99 periods has remained constant. See pages 239-242 infra. Of course, all parties

(including Program Suppliers) have recognized that shares of viewing time, as reflected

in the Nielsen study, do not equate with market value. To the extent that the CARP in

this proceeding nevertheless places any weight on such viewing time data, that data show

that JSC's 1998-99 awards should rise over their 1990-92 level.

Second, Dr. Gruen analyzed the 1998-99 Nielsen viewing data to determine the

relative popularity of the different types of programming. See Tr. 7593 (Gruen). By

making what he termed "avidity" adjustments in the viewing data, Dr. Gruen concluded

that sports programming was by far the most popular program category in 1998 and

1999. Tr. 7594-95 (Gruen). According to Dr. Gruen, the "avidity factor" for JSC

programming was between 7 and 10 times higher than the "avidity" factor for any other

program category. See Gruen W.R.T. at 38-46. Although Dr. Gruen initially limited his

analysis to viewing data for one demographic group (18-49-year olds), the same

conclusion concerning the popularity of JSC programming is apparent when one analyzes

Viewing shares in the range of 8% to 9% are not inconsistent with the conclusions in
the Bortz and Rosston studies that the relative market value of JSC programming in 1998
and 1999 exceeded 30%. As MPAA witness Dr. Gruen acknowledged and as actual
marketplace data reflect, the share of total license fees that cable operators allocate to a
programming service (particularly one with JSC programming) may vary significantly
from the share of viewing minutes generated by that service; likewise, the share of
license fees that cable networks pay for a certain type of programming (particularly JSC
programming) may vary significantly from the share of viewing generated by that
programming. See Tr. 7607-86 (Gruen). See also 1990-92 CARP Report at 90
(discussing Kagan report which showed that cable networks spent between 24.9% and
26.3% of their program budgets to acquire JSC-type programming that generated only
4.3% to 4.8% of those networks'iewing time); Trautman W.D.T. at 22-26 (showing that
share of license fees paid by cable operators and cable networks for JSC programming
exceeded share of viewing and total time).
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the viewing data for all households and persons aged two and over. Thus, Dr. Gruen's

"avidity" analysis helps confirm the central conclusion of the Bortz study — that JSC

sports programming is the most highly valued program category. See paragraphs 240-

242 infra

~Finalt, in an attempt to determine relative market value, Dr. Gruen adjusted the

Nielsen viewing data to take account of his "avidity" factors. Dr. Gruen's initial

adjustments were based on data for the 18-49-year old demographic group and a reduced

avidity factor. They nevertheless reflected a JSC share of 21.3% for the years 1998 and

1999 combined — or between two and three times more than the share reflected in the

original viewing study. The CARP requested that Dr. Gruen make certain alternative

calculations that, among other things, were based on data for all demographic groups and

used the full avidity factor. The various calculations that Dr. Gruen made reflect a wide

variety of results for sports and all other categories. All of these calculations, however,

show the JSC category at a share level higher than in any other Program Supplier viewing

study submitted in cable royalty distribution proceedings. Furthermore, the adjustments

that are based on full-year viewing data for all program categories reflect JSC shares that

range from 32.3% to 47.1% and are consistent with the Bortz survey results:

Nielsen Viewing Results For JSC
(Kith Gruen Avidity Adjustments)
Full Year, All Demographic Data

1999

Mid-Point Adjustment

Full Adjustment

39.3%

47.1%

32.3%

39.0%



5. Additional Record Evidence Corroborates The Bortz Results For JSC
And Su orts An Increase In The JSC Awards

(a) Several cable industry witnesses have testified in this proceeding and in

prior proceedings. Virtually without exception these witnesses have confirmed that JSC

sports programming is the most valuable type of programming on distant signals and that

the cable industry has valued that programming at the levels reflected in the Bortz

studies. See paragraphs 251-252 infra. Their testimony also helps explain why cable

operators accord the value of distant signal programming to most sports:

~ All of the program categories represented by the parties in this
proceeding claim to have loyal followings. But there are
simply many more loyal followers of sports programming than
of any other type of programming. As the former head of the
cable industry's principal trade association testified, sports fans
"form the bedrock of the cable customer base" and constitute
the "single largest" group of cable subscribers. Sports fans,
moreover, have demonstrated their loyalty by frequently
demanding that cable operators carry certain sports
programming or risk losing them as subscribers ("No Cubs, No
Cable"). While individuals may like certain programming, they
generally do not identify with that programming in the same
intense way that sports fans do.

~ The parties have recognized that live programming and first-
run programming are particularly valuable. Each party has
thus emphasized the live programming and the first-run
programming that is included in its claim. Unlike other
program categories, however, all of the programming within
the JSC category is live and first-run. %bile other programs are
typically shown many times over (thereby increasing the
amount of broadcast time and viewing time they occupy), a
live sports telecast on a distant signal is shown only once, when
it has peak value. Unlike most other programming, which may
be shown different times on different media (and thus
compensated repeatedly), sports programming is perishable;
there is only a single opportunity to be compensated for a live
sports telecast. Unlike most other programming, a live sports
telecast is shown on a real-time basis as the sports event itself
unfolds (generally during prime time or otherwise when most
subscribers want programming available).



~ The parties also have recognized the value of unique
programming — programming that is available from multiple
sources is not as valuable as programming that is available only
on the distant signal. All of the different types of programming
on distant signals, including sports, are available from multiple
sources, such as local broadcast stations, broadcast networks
and cable networks. But the particular games that are shown
on a distant signal are typically available only on that distant
signal and not from any other source. Thus, while a cable
subscriber outside the Chicago area in 1998-99 may have
access to an occasional Cubs or White Sox game on Fox or
ESPN, the only way that subscriber was able to obtain access
to a package of approximately 150-60 unique Cubs and White
Sox games was by the cable system carrying WGN. In
contrast, other non-sports programs on distant signals will
often be available at one time or another, &om other sources,
such as local broadcast stations, cable networks or video rental
stores.

See paragraphs 221-226, 251-252 infra.

(b) The preeminent value that cable operators attach to the major sports

programming on distant signals also is reflected in the fact that the cable industry

supports the Section 111 compulsory license for the principal reason of ensuring

relatively inexpensive access to major sports programming. That point was made by

James Mooney, the former head of the cable industry's principal trade association

(NCTA), when he testified in the 1990-92 Proceeding on behalf of JSC. June Travis, who

served as NCTA's Chief Operating Officer during the period 1994-1999, confirmed that

the cable industry's objective in supporting compulsory licensing was the same in 1998

and 1999. See Travis W.D.T. 3; Tr. 1486-87 (Travis). See paragraphs 251-252 infra.

Nothing in the record of this or any prior distribution proceeding suggests that

other types of programming on distant signals are sufficiently valuable to the cable

industry to justify the political consequences of cable's continued support of the Section

111 compulsory license. To the contrary, commercial broadcasters have urged Congress
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and the Copyright Office to maintain the compulsory license, arguing that compulsory

licensing is necessary to ensure access to JSC programming on distant signals (rather

than access to the news and public affairs programming or other types ofprogramming of

distant signal programming). See paragraphs 302-314 infra.

The record also shows that cable operators often import particular distant signals

for the primary reason of having access to the sports telecasts on those signals. See

paragraphs 251-252 infra. As NAB's Mr. Alexander correctly suggested, the presence of

sports on certain Philadelphia stations was likely the principal reason those stations were

carried on a more extensive distant signal basis than other non-sports stations—

notwithstanding that the latter (including the station he had managed) have better quality

newscasts. See Tr. 2366-67 (Alexander); see also id. at 2254 k, 2258 (presence of

Orioles games on the station he managed made that station less likely to be dropped by

distant cable systems).

(c) Various parties have suggested that the CARP take account of license fees

paid in that marketplace in assessing the value of the different types of distant signal

programming. The CARP did so in the 1990-92 Proceeding and, in the Section 119

satellite rate proceeding, used those fees to set the royalties paid by cable's chief

competitor, the satellite carriers, for distant signal programming. An analysis of the cable

network marketplace in 1998-99 confirms the conclusion that the cable industry

considers JSC programming to be the most valuable type ofprogramming.

Mr. Trautman shows that JSC programming obtains a premium in the marketplace

far beyond what measures of programming time or viewing would suggest. In the years

1998 and 1999, the license fees earned by cable networks with JSC programming were 2
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~/~ to 5 times higher than the other cable networks reviewed by the CARP in the Section

119 proceeding. More impressive than the license fees were the amounts paid for JSC

programming; marketplace data showed that more than $ 1.6 billion was spent on JSC

programming for about 2000 hours of programming. By comparison, the ARE cable

network (which PTV compared itself to in the 1990-92 Proceeding) spent $298 million

on 13,974 hours of programming in the same period — establishing a price-to-time ratio

1/40'" of that of JSC programming. Similarly, the viewing generated by the JSC

programming on those cable network, 2.2 billion viewing hours, was about 1/9'" of the

viewing of Nickelodeon, which spent $554 million to acquire its programming. These

numbers not only demonstrate the marketplace value of JSC programming, but show that

relative program time and viewing time cannot meaningfully measure the relative value

of JSC programming. See paragraphs 247-249, 257.

In defending against Congressional and subscriber complaints about rate

increases, the cable industry has frequently pointed to the high cost of sports

programming on cable networks. It is wrong to attribute all of the cable industry's

particular rate increases to sports programming. But the fact that the cable industry

typically has singled out sports programming as the cause of rate increases reflects not

only the fact that sports programming is the most expensive type of programming; it also

reflects cable industry recognition that a significantly large number of subscribers desire

that programming and will accept rate increases in order to continue having access to that

programming. See paragraphs 251, 256 infra.
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6. Evidence Of Changed Circumstances Also Corroborates The Bortz
Results For JSC And Supports An Increase In The JSC Awards

The CARP in the 1990-92 Proceeding determined that "new programming and

promotional initiatives" provide a basis for increasing a claimant's award. See 1990-92

CARP Report at 123 (increasing PTV award). JSC's 1998-99 claim includes very

significant new programming that is the basis for an increased award.

(a) In the 1990-92 Proceeding the CARP ruled that programming distributed

by the Fox network is "non-network" programming for purposes of Section 111 of the

Copyright Act and is thus eligible for Section 111 royalty compensation. The Librarian

affirmed that ruling on review of the CARP Report. See 1990-92 Librarian

Determination, 61 Fed. Reg. at 55659-62. No portion of JSC's award in 1990-92 was

attributable to programming distributed by Fox because, at the time, none of the JSC

members had licensed any programming to Fox. In 1998 and 1999, however, three of the

JSC members — the National Football League ("NFL"), Major League Baseball ("MLB")

and the National Hockey League ("NHL") — had significant programming distributed by

Fox. See paragraphs 268-276 infra.

The JSC programming on Fox was among the most valuable programming

available to cable operators via the Section 111 compulsory license. It consisted of (1)

NFL regular season and post-season telecasts, including the 1999 Super Bowl; (2) MLB

game-of-the-week and post-season telecasts, including the 1998 World Series; and (3)

NHL game-of-the-week and post-season telecasts, including the Stanley Cup. This

proceeding marks the first time in any cable royalty distribution proceeding that an award

would be made for NFL regular season and post-season telecasts, for MLB game-of-the

week and post-season telecasts or NHL game-of-the-week and post-season telecasts. For
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some cable subscribers, the only way that they could obtain access to the 1999 Super

Bowl, 1998 World Series and other JSC telecasts on Fox was via distant signal.

There should be no question about the significant marketplace value of the JSC

programming distributed by Fox during 1998-99. Indeed, for the rights to televise what

amounted to approximately 300 hours of NFL games, Fox paid the NFL approximately

$550 million in 1998 (in addition to the costs that it incurred to produce those telecasts).

By comparison, the total cost of all PBS-distributed programming in 1998, which

amounted to 2000 hours (not counting repeat telecasts), cost $350 million — or $200

million less than the NFL telecasts on Fox. While the JSC telecasts on Fox were

available to only a portion of cable subscribers on a distant signal basis, the same may be

said about the programming of the PTV Claimants as well as the Canadian Claimants—

both of whom are seeking significant increases in their royalty awards to account for

changed circumstances.

(b) The principal changed circumstances argument advanced by PTV and the

Canadians, as well as NAB, centers on the conversion of conversion of WTBS from the

most widely-distributed distant signal to a cable network. That conversion resulted in the

loss of important programming from the JSC claim. But it also resulted in the loss of

important programming from the claims of other parties, including NAB. Indeed, the

amount of JSC programming on WTBS during 1990-92 was less than the amount of

NAB programming on WTBS. Furthermore, there were several other changes between

1990-92 and 1998-99 that affected the amounts of distant signal programming of all types

that cable operators retransmitted. When all of these changes were taken into account,

the relative amount of JSC programming available on a distant signal basis remained
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constant according to NAB's Fratrik study — while the amount of JSC programming

"consumed" by cable subscribers rose according to Nielsen. See paragraphs 239, 267

infra.

The principal effect of the TBS conversion and other changes in the distant signal

marketplace — aside from their negative impact on the size of the cable royalty funds-

was the emergence of superstation WGN as the most widely-carried distant signal in

1998-99. No other station came close to WGN in terms of its extensive distant signal

carriage — more than 70% of the cable systems that carried a distant signal during 1998-

99 carried WGN, which accounted for approximately 55% of the total DSEs. Moreover,

between 1992 and 1998, more than 100 cable systems added WGN as a distant signal.

Again no other signal or category of signal experienced such a dramatic increase. See

paragraphs 261-265 infra

The increased prominence of WGN is particularly consequential to the JSC claim

because a significant portion of WGN's compensable programming during 1998-99

consisted of telecasts of the MLB games involving the Chicago Cubs and Chicago White

Sox and NBA games involving the NBA Chicago Bulls. Those MLB and NBA telecasts

constituted a greater portion of WGN's compensable programming in 1998-99 than in

1990-92. Moreover, they included some of the most attractive programming available-

as the Chicago Cubs had one of their most successful and exciting seasons, while the

Cubs'ost visible and celebrated player, Sammy Sosa, battled with the Cardinals'ark

McGwire in an historic and highly publicized race to break a decades-old home run

record. See paragraphs 261-265 infra.
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7. SSC Should Receive No Less Than 39.9% Of The 1998 3.75% Fund
And 42.2% Of The 1999 3.75% Fund

The CRT created the 3.75% fund in 1983 in response to the 1981 decision of the

Federal Communications Commission ("FCC") to repeal its rules restricting the number

of distant signals that cable systems could retransmit ("non-permitted distant signals").

The purpose of the 3.75% fund was to provide marketplace compensation to copyright

owners of programming on non-permitted distant signals that generated 3.75% royalties.

See Adjustment ofthe Royalty Ratefor Cable Systems, 47 Fed. Reg. 52146, 52155 (Nov.

19, 1982), aff'd, National Cable Television Ass'n v. Copyright Royalty Tribunal, 724 F.

2d 176 (D.C. Cir. 1983).

Consistent with that purpose, the CRT awarded no 3.75% royalties to PTV

because PTV programming did not generate any 3.75% royalties; and it awarded the

Canadian Claimants and Devotional Claimants a smaller share of the 3.75% Fund than of

the Basic Fund because certain Canadian signals and signals with significant amounts of

Devotional programming also did not generate 3.75% royalties. The CRT awarded NAB

and Music the same share of 3.75% royalties as their share of Basic royalties, while

Program Suppliers and JSC received an increased share. The CRT followed the same

approach in the 1989 Proceeding as did the CARP in the 1990-92 Proceeding.

In the 1990-92 Proceeding, the CARP awarded the JSC 32.6% of the 3.75% Fund

(approximately 3 percentage points more than, or 110% of, JSC's Basic Fund award).

The dissenting CARP member concluded that the JSC should have received 38.5%

approximately 9 percentage points more than, or 130% of, JSC's Basic Fund award. JSC

challenged the majority's 3.75% allocations before the Librarian. While the Librarian

found the CARP majority's allocations troublesome, the Librarian nevertheless affirmed

32



the CARP majority's award to JSC, emphasizing his limited scope of review. See 1990-

92 Librarian Determination, 61 Fed. Reg. at 55662-63.

In making their 3.75% Fund allocations, the CRT and CARP increased the

proportion of the "pool" of royalties that were created by the elimination of PTV's share

from and the reduction of the Devotional and Canadian Claimants share of the 3.75%

Fund to JSC as JSC's share of the Basic Fund grew. In the 1983 Proceeding, the CRT

had a total of 6.05 percentage points to allocate between Program Suppliers and JSC, and

allocated 1.15 of the 6.05 points to JSC. In the 1989 Proceeding, the CRT had a total of

4.8 percentage points to allocate, and awarded 2.2 points to JSC. Finally, in the 1990-92

Proceeding, the CARP had a total of 5.7 percentage points to allocate, and awarded 3.1

points (or approximately 54% of the excess) to JSC. JSC request that the CARP allocate

at least 54% of the total excess 3.75% royalties to JSC and that JSC's share of the 3.75%

Funds be at least 10% higher than their share of the Basic Funds .

The Music Claimants Share Of Royalties Should Be Reduced To A
Level Commensurate With The Share Of License Fees That They
Receive Outside The Compulsory License. No More Than 0.3% Of
The Music Awards Should Be Deducted From The SSC's Awards In
199S And 1999

(a) None of the quantitative studies introduced by JSC or the other

programming claimants attempts to measure the relative value of the musical works

represented by the Music Claimants. Consequently, the CARP must look elsewhere to

determine the Music awards. The CRT, in fashioning the original awards to Music,

considered the license fees that the Music Claimants received from broadcasters outside

the compulsory license. See paragraphs 428-431 infra. JSC believe that the CARP

should take a comparable approach in determining the 1998 and 1999 music awards.
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The record shows that the Music Claimants negotiate license fees with

broadcasters, broadcast networks, cable operators and cable networks that generally do

not amount to more than 1% of the licensees'evenues. The record also shows that those

fees generally do not amount to more than 1.5% to 2.3% of the expenses that the

licensees incur for their programming. There is no basis for concluding that, absent

compulsory licensing, the Music Claimants would receive more than 1% to 2.3% of the

royalties paid by cable systems to retransmit distant signal programming. JSC believe

that the CARP should not award Music more than 2% of the 1998 and 1999 Basic and

3.75% Funds. See paragraphs 420-422 infra.

This share would, of course, be significantly less than the 4.5% share that the

CRT awarded Music in the 1983 Proceeding, when superstations and other distant signals

made significant use of music videos. However, that reduction is consistent with the

Music Claimants'icensing practices since the 4.5% award was made twenty years ago.

In particular, as a result of licensing guidelines established by the ASCAP Rate Court in

the Buffalo Broadcasting case, United States v. Am. Socy of Composers, Authors ck

Publishers, Civ. No. 13-95 (WCC), 1993 %'L 60687 (S.D.N.Y. Mar. 1, 1993), the Music

Claimants share ofpayments made for programming has declined significantly during the

past decade. Their share of cable royalties should likewise decline.

(b) On review of the 1990-92 CARP Report, the Librarian reduced the awards

that the CARP had made to all parties to account for the 4.5% award that the Music

Claimants received in settlement. Neither the Librarian nor the CARP made any effort to

determine how much of the Music award should be deducted from the JSC award to

reflect the amount and economic significance of music in JSC programming versus other



types of programming. Rather, the Librarian simply reduced each award on a

proportional basis. JSC was thus required to assume approximately 30% of Music's

1990-92 awards or approximately 1.35 percentage points; those 1.35 percentage points

amounted to approximately $7 million in 1990-92 alone and considerably more as

precedent.

JSC strongly believes it would be inappropriate for the CARP in this proceeding

to reduce JSC's share on a proportional basis to account for whatever award that the

CARP makes to Music. Such an approach fails to account for the facts that (1) JSC

programming uses significantly less music than the programming of other claimants; (2)

music plays a far less significant role in JSC programming than in other programming;

and (3) the license fees that the Music Claimants receive from sports programming

services are less than the fees that they receive from other entertainment services. As

discussed at paragraphs 451-452 infra, the CARP should deduct from JSC's awards a

maximum of 11.9% of the Music award in 1998 (or 0.2 percentage points in based on the

2.0% award recommended above) and 12.5% of the Music award in 1999 (or 0.3

percentage points).

The Awards To NAB Should Be Reduced From Their 1990-92 Levels.
NAB Should Receive The Same Level Of Royalties That Commercial
Broadcasters Were Willing To Accept In Exchange For The
Legislative And Regulatory Benefits They Received, And That
Substantiall Reduced The Size Of The Post-1992 Ro al Funds

The Bortz surveys, as adjusted to account for the PTV-only and Canadian-only

systems, show that cable operators would have allocated 14.4% of their 1998, and 14.3%

of their 1999, distant signal programming budgets to the news and public affairs

programming on the distant signals they carried. JSC believes that those shares should be

the starting point for determining the NAB awards — just as the Bortz results for JSC
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should be the starting point for determining the JSC awards. For several reasons,

however, JSC believes that the NAB should receive no more than 5.0% of the 1998 Basic

and 3.75 Funds and 5.1% of the 1999 Basic and 3.75 Funds (before taking account of the

Music award). That award would amount to approximately 2 percentage points less than

the 7.2% award that NAB received in the 1990-92 proceeding.

(a) While cable operators may be willing to accord approximately 14% of

their distant signal programming budgets for local news and public affairs programming

produced by broadcast stations, the record is clear that the stations would demand (if

anything) far less. Thus„any consideration of the seller's perspective would mandate a

significant reduction in the NAB award from the levels reflected in the Bortz results—

just as the Devotional award has been reduced from its Bortz level to account for the fact

that the copyright owners of devotional programming are more interested in obtaining

carriage on cable systems (thereby increasing their potential for viewer contributions)

than they are in having cable operators compensate them for that carriage. See 1989 CRT

Determination, 1989 CRT Determination, 57 Fed. Reg. at 15303. As the CARP in the

1990-92 proceeding concluded, the relevant question is not simply how much is the cable

operator "willing to spend" but also how much would the cable operator "have to spend;"

while the operator "may be willing to spend a certain amount of its budget for a given

category of programming, the market supply may be at odds with what the operator is

willing to spend." 1990-92 CARP Report at 65.

The most telling evidence of how broadcasters would act in the hypothetical

marketplace that the CARP must replicate can be seen in their actions leading up to and

following the 1992 Cable Act. Most significantly, after successfully persuading



Congress to regulate the subscriber rates of cable operators, the broadcasters (through

NAB) urged the FCC to establish a regulatory framework that would result in an average

monthly subscriber rate for basic service of $4.50 — about one-quarter of the rate that

cable operators were actually charging. That proposal was, of course, consistent with

their objective of ensuring that broadcast programming is available as cheaply as possible

to the maximum number of households and thereby maximizing the potential for

advertising revenues. However, because the Section 111 royalties are tied to that

subscriber rate, NAB's proposal also would have significantly reduced the amount of

royalties that they (and other copyright owners) receive from the cable compulsory

license.

NAB received only part of the rate reduction it had requested from the FCC.

Nevertheless, its proposal before the FCC provides a reliable and objective indicator of

how little broadcasters are willing to accept from cable operators for the retransmission

of station-produced programming. Several other actions of the broadcasters also provide

compelling evidence that broadcasters are more interested in obtaining cable carriage

than in obtaining royalties for that carriage — including their failure to obtain any

significant compensation from granting retransmission consent for distant signals; their

successful pursuit before Congress of must carry legislation forcing cable operators to

carry local broadcast signals; their support of legislation broadening the definition of

what constitutes a local signal ineligible for Section 111 royalties; and their support of

compulsory licensing itself which deprives all copyright owners of the ability to obtain

marketplace compensation.. However, as explained at paragraph 314 below, the 5 percent
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share that JSC recommends for NAB is based on their proposed $4.50 rate and their

Bortz shares.

(b) The principal focus ofNAB's case is on the conversion of WTBS from the

most widely carried distant signal to a cable network. But WTBS carried station-

produced programming that NAB had consistently touted to be a significant portion of

its claim. Indeed, as noted, there was more NAB programming on WTBS than there was

JSC programming. There is no reason that NAB should benefit from the loss of its

WTBS programming from the pool of compensable programming while all other

claimants who had WTBS programming (or musical works) should see a decrease

inroyalties.

According to NAB, the WTBS conversion resulted in a greater relative amount of

NAB programming in the distant marketplace. But, as NAB's own witness conceded, a

simple increase in the relative amount of time occupied by NAB's programming does not

necessarily correlate with an increase in relative value of that programming. See Tr. 8983

(Ducey). It is more significant that, as a result of the WTBS conversion and several other

marketplace changes, the composition of the programming in NAB's claim changed

dramatically — a much larger portion of that claim for 1998-99 consisted of precisely the

type of programming that historically and correctly has been considered to be the least

valuable type of station-produced programming — superstation news and public affairs.

See paragraph 321 infra.

10. PTV Should Not Receive More Than Its Bortz Share — A Share That
Is Essentially The Same As The Share Of Royalties That Cable
S stems Pa To Carr PTV Distant Si nals

(a) Cable operators who actually carry PTV programming on a distant signal

basis accord significant value to that programming — approximately 12% of their distant
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signal programming budgets, according to the 1998 and 1999 Bortz surveys. But the

record shows that the vast majority of cable systems (77%) — representing the vast

majority of cable subscribers (85%) — have "voted" not to carry any distant PTV signals;

they have chosen instead to rely on local PTV signals (along with the many PBS look-

alike cable networks). See JSC Ex. 24-X. PTV, like all of the other claimants in this

proceeding, may not lawfully receive compensation for the carriage of such local signals.

It is entitled to compensation only where its programming is carried on a distant signal

basis. Because the Bortz survey accounts for these facts and the relevant law, the Bortz

survey reflects a PTV valuation of 3.4% for both 1998 and 1999 (as adjusted for PTV-

only and Canadian-only systems).

That 2.9% is essentially the same as the share of royalty fees that those cable

systems actually pay to carry distant PTV signals, As a matter of simple equity, it is

unfair for PTV to receive more than the fees it generates while all of the commercial

claimants receive less; it would certainly be arbitrary to allocate royalties to the

Canadians on a fee-generated and constant sum basis and not do the same for PTV.

There is certainly nothing in the record to support the notion that cable operators value

PTV programming more highly than the fees they generate and commercial programming

less highly. To the contrary, the Bortz study establishes that cable operators value distant

PTV programming commensurate with the amounts that they pay — a result that, if

anything, seems quite favorable to PTV since (1) approximately 30% of the PTV

instances of distant carriage in 1998 and 1999 are largely attributable to the must-carry

rules that PTV urged Congress to adopt; and (2) approximately 72% of the cable
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subscribers who receive distant PTV signals have duplicating local PTV signals available

to them as well. See paragraphs 336-337 inPa.

(b) PTV clams that it should not share in any reduction of royalty fees

resulting from that conversion because it had no programming on WTBS — that that

conversion actually supports a more than doubling of its 1990-92 royalty share (5.49%

of the Basic Fund) to account for the 20.9% reduction in the Basic Fund. But PTV's

claim ignores the fact that in prior proceedings PTV received a significant portion of the

royalties attributable to WTBS because it received — unfairly and improperly in JSC's

estimation — more than the share of fees generated by PTV signals. PTV cannot have it

both ways. It cannot insist on receiving a share of fees attributable to commercial signals

and then refuse to share in the loss of those fees. See paragraphs 363-365 inPa.

Only in the cable royalty distribution proceedings does PTV make such excessive

claims for remuneration for carriage. Its approach before Congress and the Copyright

Office and in the marketplace is quite different. In those forums, PTV's overarching

objective is universal carriage. It thus supports forcing cable operators to carry PTV

signals they may not want to carry; maintaining a compulsory licensing regime that

significantly undervalues copyrighted programming and to which commercial copyright

owners strongly object; and rejecting the right to require cable operators to obtain

retransmission consent, concluding that "it should not be left to individual stations to

trade the principle of universal access for another revenue source." JSC Ex. 57 RX at

836 (statement of PTV before Congress). Seller side considerations do not support

PTV's claim and, indeed, provide a basis for awarding PTV less than its Bortz share. See

pages 350-353 infra.
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(c) In the 1990-92 proceeding, PTV relied heavily upon the Bortz survey. In

this proceeding, PTV relies heavily upon time shares and changes in those shares. It is

undisputed that PTV's time shares have increased over their 1990-92 levels. But that

increase has simply brought PTV back to the time level that it enjoyed when its share of

approximately 5% was first established. During all the years that PTV's share of time

was progressively declining, it understandably championed non-time measures to support

its award. Only now that time is on its side does PTV have a different view. The record

and precedent are clear, however, that time and changes in time do not necessarily

correspond to value and changes in value. And value is all that is relevant here.

PTV has not shown that the relative value of its programming has increased since

1990-92 — only that its share of time has increased. And both the Bortz study and the

Rosston regression analysis show a PTV value share that is significantly less than the

PTV time share. Only the Nielsen time study — that PTV had consistently attacked as

wholly unreflective of value — correlates with the PTV time shares and increases in those

shares. Moreover, the record shows that the value of PTV programming has decreased

by the very measures that PTV itselfhas used in past proceedings to measure that value:

the number ofpersons who contribute to PTV has decreased;

the number of different households that watch PTV programming
has decreased;

the gap between the amount of money spent on PTV programming
and the amount of money spent on programming from the PBS
look-alikes has narrowed;

the amount of carriage of fully-distant PTV signals has declined
(while only the carriage of partially-distant signals, those resulting
from the must carry rules increased); and

the percentage of cable systems carrying distant PTV signals
without any duplicating local PTV signals declined.

41



The CARP in the 1990-92 proceeding found that there was a significant change in PTV's

programming practices (E.e., the creation of the National Programming Service) which

warranted an increase in PTV's royalty award. 1990-92 CARP Report at 115 k, 123. No

such change characterized the 1998-99 period. Quite simply, changed circumstances do

not favor PTV's claim in this proceeding. See paragraphs 354-365 infva.
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1. To determine the relative value of the different types of distant signal

programming categories during 1998-99, the JSC commissioned Bortz Media 8r, Sports

Group ("Bortz Media") to conduct a survey of cable operators (the "Bortz Survey"). See

JSC Ex. 1 at 1 (attached to James M. Trautman testimony). The purpose of this survey

was to determine how the royalties paid by cable operators would be allocated among

different groups of copyright owners in an open market absent the compulsory license.

See id. The Bortz survey employs a "constant sum" technique to measure this value; it

asks cable operators to allocate a percentage of fixed budget for distant signal

programming. See id. at 1-2.

B. Methodology of Bortz Stndv

2. In each of the years 1998 and 1999, Bortz Media conducted a survey of

"Form 3" cable systems to determine the relative values they placed on seven different

programming categories. See id. at 8-10. The approximately 2000 "Form 3" cable

systems account for over 95% of the cable royalty payments. See id. at 8; Tr. 212

(Trautman).'.

Samnle Selection

3. Each year, Bortz Media begins with the more than 2000 "Form 3" cable

systems and selects a sample of those systems. See Tr. 212 (Trautman). It uses a

"stratified" random sampling approach to select the systems to be surveyed, with the

stratification based on copyright royalty payments. See JSC Ex. 1 at 8. Thus, in 1998 the

Only Form 3 systems are eligible for inclusion in Bortz Media's samples. See JSC Ex. 1

at 35. The remaining cable systems, the "Form 1" and "Form 2" systems, file short form
statements of account that do not identify the distant signals they carry. See Tr. 1304
(Trautman). The lack of information about distant signal carriage restricts Bortz Media's
ability to question those systems about the signals they actually carried.
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Form 3 cable systems were broken down into four strata: (1) systems paying $0-$12,999

in royalties; (2) systems paying $ 13,000-$39,999 in royalties; (3) systems paying $40,000-

$ 149,999 in royalties; and (4) systems paying $ 150,000 or more in royalties. See id. at 48

(Table A-l).

4. The sampling plans were constructed so that proportionately more systems

with large royalty payments were sampled relative to systems with small royalty

payments. See id. at 47. This approach is intended to ensure that responses to the survey

would provide a statistically valid predictor for allocation of royalty payments. See id.;

Tr. 246-47 (Trautman). Accordingly, all of the systems paying the most in royalties-

i.e., those paying more than $ 150,000 - are selected for the survey, whereas approximately

one in twenty systems are included in the strata for smallest systems. See Tr. 247-48

(Trautman). From this original sample, Bortz Media identifies those systems it has

selected that both carried a distant signal and had more than one type of distant signal

programming for inclusion in its eligible sample. See id. As such, systems that carried

no distant signal or carried PTV or Canadian distant signals only were excluded from the

survey. See Tr. 471-72 (Trautman).

5. Once the eligible samples for 1998 and 1999 were determined, Bortz

Media retained a leading market research firm to conduct the cable operator surveys in

both years. Only interviewers who specialize in surveying professional and managerial

personnel were utilized. Interviewers were not told the name of the client or given any

information regarding the nature of the study. The research firm achieved response rates of

Mr. Trautman's adjustment of the Bortz survey results to account for the PTV-only and
Canadian-only systems is discussed below in paragraphs 89-92.
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57% and 67% among the sampled systems for the key constant sum question in 1998 and

1999, respectively. See JSC Ex. 1 at 9.

2. Survev Puestionnaires

6. The questionnaires for the 1998 and 1999 studies were designed so that

respondents had the qualifications and information necessary to address the key constant

sum valuation question. The survey "screened" potential respondents for their

involvement in making decisions related to the carriage of distant signals. The result of

this "screening" process was a respondent group that overwhelmingly consisted of general

managers, marketing directors or managers and programming directors or managers.

These respondents were also read, on multiple occasions, a list of the distant signals

actually carried by their cable system and were specifically instructed to consider only the

non-network programming on those distant signals. See id. at 9.

7. Before being asked the key constant sum question, respondents were asked

preparatory questions about the popularity and advertising usage of distant signal non-

network programming. These preliminary questions were intended to focus the

respondent on the value of various programming types in terms of attracting and retaining

subscribers. See id.; Tr. at 505-06 (Trautman). The first preliminary question (the second

question overall) asks the respondent which categories of distant signal programming on

the distant signals the cable system carried were most popular among subscribers. See

JSC Ex. 1 at 13; Tr. 240-41 (Trautman). The third question asks the respondent to

identify the types of distant signal programming (if any) used by the operator in

advertising and promotion. See JSC Ex. 1 at 13-15; Tr. 241-42 (Trautman).

Finally, cable operators were asked the key constant sum question, which

asked the cable operator to "assume [they] had a fixed dollar amount to spend in order to
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acquire all the programming actually broadcast during [the particular yearj by the stations"

that cable system actually carried. JSC Ex. 1 at Appendix B (Question 4a). Respondents

were first instructed to write down the programming categories and to think about their

relative value. They were then asked to write down their estimates for each category.

Subsequently, the interviewer reviewed the estimates for each category with the

respondent to allow for any changes upon reconsideration. See JSC Ex. 1 at 39.

C. Historical Background

9. Constant sum surveys such as the one conducted by Bortz Media for 1998

and 1999 have been introduced by the JSC and other parties since the inception of royalty

distribution proceedings in 1978. These constant sum surveys were repeatedly improved

in light of the criticisms offered by the parties and the CRT. As the CRT's (and then the

CARP's) distribution jurisprudence progressed, the constant sum surveys offered by the

JSC and other parties were given greater weight. The increased weight given to the results

of constant sum surveys — chief among those the Bortz survey — led to a corresponding

increase in the JSC's share of royalties.

1. Constant Sum Survevs Iu The 1978-80 Proceedings

10. In the 1978, 1979 and 1980 distribution proceedings, the JSC sponsored

cable operator surveys performed by Batten, Barton, Durstine 8c Osborn, Inc. ("BBDO

surveys"). See 1978 CRT Determination, 45 Fed. Reg. 63029 (Sept. 23, 1980); 1979

Cable Royalty Distribution Determination, 47 Fed. Reg. 9879, 9882 (Mar. 8, 1982)

(hereinafter "1979 CRT Determination"); 1980 Cable Royalty Distiibution Determination,

48 Fed. Reg. 9552, 9555 (Mar. 7, 1983) (hereinafter "1980 CRT Determination"). In

contrast to the current Bortz surveys, the BBDO surveys were not designed to produce

results representative of the cable universe as a whole. See 1990-92 Trautman W.D.T. at
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1-5 (D2:4). Moreover, the BBDO surveys were focused on the executives of multiple-

system operators, rather than the persons responsible for making the decision to carry

distant signals at the cable system level. See id. The respondents were not informed of

the distant signals actually carried in which the survey was conducted. See id. There were

several other criticisms leveled at the 1978-80 surveys, including the inclusion of only

four programming categories and the failure to exclude network programming. See id.

11. In making its 1978-80 determinations, the CRT gave only limited weight to

the BBDO surveys. While acknowledging that JSC programming was more valuable to

cable operators than sports'hare of broadcasting hours or the viewing sports

programming received, see e.g. 1979 CRT Determination, 47 Fed. Reg. at 9892, the CRT

stated that the cable operator surveys presented, while useful to its decision, could not be

"directly quantified or converted into a royalty share allocation," id. at 9893.

2. Constant Sum Survevs In The 1983 Proceeding

12. In the 1983 cable royalty distribution proceeding, the NAB and PTV joined

the JSC in offering constant sum surveys of cable operators in support of their royalty

claims. While these surveys differed somewhat, they were all focused on cable operator

valuations ofprogramming rather than time or signal carriage data.

a. JSC Constant Sum Survev

13. In the 1983 Proceeding, the JSC retained Browne, Bortz 8c Coddington

("BBC") (the predecessor to Bortz Media) to conduct its cable operator survey. See 1983

CRT Determination, 51 Fed. Reg. at 12795-96. With the assistance of Drs. Michael Wirth

The various criticisms of the JSC-sponsored cable operator surveys and the various
adjustments thereto will be discussed in depth in paragraphs 51-119- below.
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(Professor and Chairperson of the Department of Mass Communications) and George

Bardwell (Professor of Mathematics and Statistics) at the University of Denver, BBC

designed a study employing the employing a constant sum technique. In developing the

study, BBC sought to improve upon the earlier BBDO constant sum surveys and to

respond to the concerns expressed by the CRT with respect to those surveys. See JSC Ex.

1 at 29-30.

14. There were several changes in the methodology implemented by BBC.

Rather than interviewing multi-system operator executives, the 1983 BBC survey was

focused on cable system operators because of their more detailed knowledge of

programming value at the local level. See 1983 Cable Royalty Distribution

Determination, 51 Fed. Reg. at 12796. The 1983 used, for the first time, a stratified

random sampling approach. See id. BBC, in response to criticisms by other parties

leveled at the BBDO surveys, asked cable operators to allocate 100% of a fixed budget

rather than a hypothetical $ 100 of distant signal "value." See id. Further, in contrast to

the BBDO surveys, the cable operators were informed of the distant signals carried by

their cable system in 1983. See id. The 1983 BBC survey did not ask the respondents to

value devotional programming or the programming on Canadian signals carried by the

cable operators. See id. Systems not carrying a PTV station as a distant signal basis in

1983 were not asked to value PTV programming. See id. The BBC survey was

conducted in 1985 and asked respondents how they valued the programming in 1983. See



15. The results of the BBC survey showed that live professional and college

team sports programming was the most valuable kind of distant signal programming to

cable operators. See id.

b. NAB Constant Sum Survevs

16. The NAB sponsored two constant sum surveys performed by the ELRA

Group in the 1983 Proceeding: (1) a survey of cable operators; and (2) a survey of cable

subscribers. The NAB offered the cable operator survey as more relevant to the distant

signal marketplace, and therefore urged the CRT to give it greater significance in setting

the awards. See id. at 12798. The subscriber survey was offered as "confirmation" of the

results of the cable operator survey. See id. Like the BBC survey, the ELRA constant

sum surveys were conducted in 1985 and asked cable operators and subscribers about the

value ofdistant signal programming in 1983. See id.

17. Like the BBC survey, the ELRA cable operator survey selected a sample of

cable systems and attempted to interview cable system management. The respondents

were read a list of the distant stations carried by their system in 1983, and then were asked

to value the various types ofprogramming broadcast by those stations in 1983. See id. at

12798-99. Unlike the BBC survey, respondents were asked about devotional

programming and the programming on Canadian stations. See id. at 12799. If, however,

the cable system did not carry a PTV or Canadian station, they were not asked to value

PTV or Canadian programming, and that category was assigned a zero. See id. Finally,

rather than allocating 100% of a fixed budget, the cable operators were asked to allocate

an assumed value of $ 100 for all distant signal programming. See id. The ELRA study

made no "attempt to weight [sic] survey responses based on the amount of royalties paid

by the sample cable systems." 1990-92 Trautman W.D.T. at 8 (D2:4).
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18. The results of the ELRA cable operator survey resembled those of the BBC

cable operator survey very closely. See JSC Ex. 1 at 26 (Table IV-1). Indeed, with the

exception of the "Movies" category, no individual category studied in both cable operator

survey differed by more than three percentage points from one survey to the other. See id.

For example, the allocation to the sports category was 36.1% in the BBC survey while it

was $35.66 in the ELRA cable operator survey. See id.

19. The ELRA cable subscriber survey differed in some respects from the cable

operator survey. Rather than being asked to allocate a hypothetical $ 100 among program

categories, subscribers were asked to allocate $ 10 among the categories. See 1983 CRT

Determination, 51 Fed. Reg. at 12798-99. Moreover, a disproportionate number of the

respondents to the cable subscriber survey were female who allocated relatively less to the

sports category. See id at 12799. The CRT also noted some amount of subscriber

confusion with the survey. See id. at 12810.

20. Notwithstanding these differences, and the subscriber confusion

highlighted by the CRT, the ELRA cable subscriber survey generated results that

generally resembled those of the ELRA cable operator survey. See id. at 12798.

c. PTV Constant Sum Surve

21. In addition to the constant sum surveys presented by the JSC and the NAB,

PTV offered its own constant sum survey of cable operators. The PTV constant sum

survey, however, differed in several material respects from the BBC and ELRA cable

operator surveys. Instead of asking cable operators to value the different programming

categories, the survey focused on the value of public television signals versus commercial

television signals. As the CRT described it, "the most significant question of the survey

asked cable operators to allocate $ 100 between distant signal commercial television and
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distant signal public television." Id. at 12797. However, if the cable operator did not

carry a distant PBS station, he was asked to allocate the $ 100 between commercial

television and public television. See id. The PTV constant sum survey also included Form

1 and Form 2 systems among its respondents. See id.. Finally, the respondents were not

asked about the value of non-commercial signals "in their business," but were asked to

value the "worth" ofprogramming on non-commercial signals. See id. at 12809.

22. As noted by the CRT, there were substantial biases in the PTV constant

sum survey. The CRT found that the "two-point scale" — i.e., the comparison of "non-

commercial" versus "commercial" — led to respondents giving PTV a "much higher

value." Id. Moreover, the information given to respondents biased them in favor of

giving PTV a higher share. Rather than being shielded from the purpose of the survey,

respondents were informed that "the study we are doing is concerned mainly with Public

Television stations and how they fit into your thinking about cable channels." Id. at

12797. The respondents were asked a number of aided questions about PBS and to

comment on the value ofPBS programs before being asked the key constant sum question.

See id. The CRT noted that the PTV witness sponsoring the constant sum survey

conceded that conveying such information to the respondent "would probably raise the

subject's rating." Id. The survey design also did not adequately inform the respondent as

to whether the signals they carried were distant or local. As a result, nearly twice as many

respondents said they were carrying a distant signal as actually carried distant signals in

the cable universe. See id.

23. The PTV constant sum survey resulted in an allocation of an average of

$27.50 of the $ 100 "value" of distant signals to non-commercial distant signals. See id.
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Those systems carrying only a local PTV signal allocated, on average, $36.67 to "public

television."

d. CRT's Anal sis Of The 1983 Constant Sum Surve s

24. Faced with cable operators surveys from several of the Phase I parties, the

CRT decided to give weight to two of those studies — the BBC survey and the ELRA cable

operator survey. In general, however, the CRT criticized all of the constant sum surveys

for having been conducted in 1985 — more than a year after the end of 1983. See id. at

12808-09. The CRT found that this created a "recall problem" for respondents. Id. at

12808.

25. The CRT gave greater weight to the constant sum survey presented by the

JSC than in past proceedings when making its royalty allocations. Indeed, in recognition

of the improvement of the cable operator survey and the fact that the JSC's case

"continues to hold up well in expert testimony," among other things, the CRT increased

the JSC's share of royalties from 14.8496% to 16.35%. See id. at 12811. As to the survey

itself, the CRT concluded that the BBC cable operator survey was "adequate in design and

methodology" and could be accorded some weight. See id. at 12810. The CRT noted that

BBC properly designed the survey so that: (1) the interviewer and interviewee were

unaware for whom the survey was being conducted; (2) the proper individual was

surveyed; and (3) the cable operator was asked specifically about the value of the program

in terms of subscriber attraction and retention; and (4) no confusion existed as to which

distant signals they were being asked about, because the distant signals were identified for

In addition to the constant sum surveys offered by the JSC, NAB and PTV, the
Devotional Claimants and Canadian Claimants offered cable operator surveys based on
other kinds of survey methodologies. See id. at 12809.
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the respondents. See id. However, the CRT did criticize the BBC survey for failing to

include devotional programming and Canadian programming. See id. It also criticized the

BBC survey for placing an automatic zero on the PTV category where no PTV distant

signal was carried "whereas operators who did carry PBS were not accorded any

automatic percentages." Id.

26. The CRT also found that the ELRA constant sum surveys were "adequate

in design and methodology" and therefore could be accorded some weight. The CRT

noted that ELRA "properly attempted to reach the appropriate respondent at the cable

system," and that "all program types under consideration by the Tribunal were placed

before the respondent." Id. at 12809. However, the CRT criticized the ELRA cable

operator survey for asking a cable operator to allocate $ 100 rather than focusing the

operator "on the hard business decisions that he or she makes." Id. It also criticized the

assignment of automatic zeros to the PTV and Canadian categories, although the CRT

admitted that because many cable operators could not import Canadian stations, the

detriment to the Canadian Claimants was reduced. See id. at 12810.

27. The CRT rejected the PTV constant sum survey as being so flawed as to be

ofno value to the Tribunal in making its allocations. See id. at 12809. In addition to the

concerns stated above, the CRT stated that "we have no way of translating [the two-point

scale of the PTV constant sum survey] to a proper allocation, or even a plus or minus

credit, to PBS." Id.

3. Constant Sum Surveys In The 1989 Proceeding

28. The JSC was the sole Phase I party to submit a constant sum survey in the

1989 cable royalty distribution proceeding. In that proceeding, however, the 1989 JSC
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cable operator study was supported by the NAB, PTV and the Devotional Claimants. See

JSC Ex. 1 at 30.

29. The JSC again retained the principals of BBC — who had formed Bortz A

Company — to develop a constant sum cable operator survey for the 1989 Proceeding. In

addition to consulting Drs. Wirth and Bardwell, Bortz A Company also consulted Dr.

Leonard Reid, Professor and Chair of the Department of Advertising at the University of

Georgia, to aid it in the survey and sample design. See id. Dr. Ringold testified that Dr.

Reid is a "fairly well known scholar" in the field of survey research. See Tr. 5588

(Ringold)

30. The study design for the 1989 Proceeding reflected additional efforts to

resolve issues raised by the CRT in the 1983 Proceeding. See id. To address the concern

of the CRT that the survey was conducted too long after the end of the year for which the

cable operators were being surveyed, the 1989 survey was conducted as close to the end of

the year as possible based on the data available from the Copyright Office as to the

carriage of distant signals. See id. at 37. The 1989 survey also reflected a change in the

key constant sum question; it asked the cable operator to allocate a fixed budget for distant

signals among program types. See 1989 CRT Determination, 57 Fed. Reg. at 15293. This

change was made to tailor the constant sum question more closely to the function that the

cable operator performs. See id. Finally, the 1989 survey included the Devotional and

Canadian programming categories. See id.

31. The CRT recognized that Bortz k Company had taken "important steps to

improve the validity and reliability" of the results of the cable operator survey. See id. at

15300. Although the CRT noted several concerns that "affected [its] allocation," it
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concluded that the Bortz survey was "valid, and a key part of [its] determination." Id. at

15301. The CRT stated that it was giving "new weight" to the Bortz survey. Id. at

15302. Accordingly, the CRT raised the JSC's share of royalties from 16.35% to 23.8%.

See id.

4. Constant Sum Survevs In The 1990-92 Proceeding

32. In the 1990-92 distribution proceeding before the CARP, the JSC once

again submitted a constant sum cable operator survey conducted by Bortz A Company.

Once again, the JSC was joined by the NAB, PTV and the Devotional Claimants in

supporting the methodology and results of the Bortz survey. See 1990-92 CARP Report at

26. In addition, the Canadian Claimants presented their own constant sum survey of cable

operators.

33. In the 1990-92 Proceeding, Bortz Sr, Company presented the results of the

1990, 1991 and 1992 Bortz surveys. Because the 1990 and 1991 surveys were conducted

prior to the release of the CRT's 1989 decision, those surveys employed essentially the

same methodology as the 1989 survey. See JSC Ex. 1 at 31. Following the release of the

1989 CRT decision, however, Bortz 8c, Company made several modifications to the survey

for 1992. Bortz 8c Company again consulted with Drs. Wirth and Bardwell of the

University of Denver and Dr. Reid. They also consulted with Dr. Samuel Book, the

President of MTA Marketing, the oldest and most experienced consulting firm

specializing in the cable industry, see 1989 Book W.D.T. at 1 (D2:6), and a leading survey

research scholar in designing the questionnaire and sample, see JSC Ex. 1 at 31.

Indeed, the CRT specifically increased the NAB's share in response to the "higher
credit" given to the Bortz survey. Seeid. at 15303.
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34. The Canadian Claimants offered their own cable operator survey,

sponsored by Drs. Ford and Ringold. See 1990-92 CARP Report at 134. While the

Canadian survey also used the constant sum methodology, it surveyed only the cable

systems that carried Canadian distant signals. In contrast to the Bortz survey, each

respondent was asked to value the programming on a particular Canadian signal. See id.

at 135. In addition to these questions, the Canadian survey asked a "Bortz-type" question

— that is, the respondent was asked to allocate a budget among all of the categories of

distant signal programming that they carried. See Trautman W.R.T. at 9; Tr, 5996-97

(Ringold) ("we attempted to replicate the Bortz item in an effort to in some sense

benchmark their study against ours and ours against theirs."). The results that were

obtained for Canadian programming on this "'Bortz-type"'uestion were virtually identical

to the results that the Bortz survey obtained in the same years from those cable operators

who carried Canadian distant signals. See Trautman W.R.T. at 9; Tr. 5694-95 (Ringold).

35. The 1990-92 CARP placed even more weight on the results of the Bortz

survey in making its royalty allocations than the CRT did in the 1989 Proceeding. It

characterized the Bortz survey as "highly valuable in determining market value." 1990-92

CARP Report at 66. In support of its decision to place considerable weight on the Bortz

survey, the CARP found that the Bortz survey was "focused more directly than any other

evidence to the issue presented: relative market value." Id. at 65. The CARP explained:

The critical significance of the Bortz surveys is the essential
question it poses to cable system operators, that is: What is
the relative value of the types of programming actually
broadcast in terms of attracting and retaining subscribers?
That is largely the question the Panel poses when it
constructs a simulated market. Further, the question asks
the cable system operator to consider the same categories we
are presented here in the form of claimant groups — that is,
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sports, movies and the others. That is also what the Panel
must do.

Id. at 65.

36. The CARP did not accept the results of the Bortz surveyin toto. Rather, the

CARP found three limitations to the Bortz survey: (1) its execution; (2) it studies attitudes

rather than behavior; and (3) it did not take into account the "supply side" of the "supply

and demand equation." Id.

37. In recognition of the JSC's share in the Bortz survey, and the evidence

introduced by JSC corroborating their Bortz share and showing the increasing value of

JSC programming, the CARP adjusted the JSC's award from its 1989 level (23.8%) to

29.5%. See id. at 99-100. The CARP did not explain why the "supply side"

considerations were a basis for departing from the JSC's Bortz survey share. See Crandall

W.D.T. at 11-12 ("The panelists do not cite to, and I am not aware of, any evidence that

JSC's relative willingness to supply programming would have resulted in a lower share of

royalty revenues than was reflected in the Bortz survey."). They also did not explain why

any of the other limitations would result in a downward adjustment of the JSC share in the

Bortz surveys, or indeed how they affected the results of the survey at all.

D. Relevance of Bortz Surve

38. The Bortz survey of cable operators is, as the 1990-92 CARP noted,

"highly valuable" to the determination of the relative marketplace value of the different

types of distant signal programming because it poses the same question that is before the

Panel: what is the relative value of each programming type in attracting and retaining

subscribers? In short, the results of the Bortz survey are the best evidence of what each of



the various programming types would receive in the marketplace from cable systems

absent the compulsory license.

39. The significance of the Bortz survey lies in that it determines the relative

values placed on the programming types by the actual marketplace participants. The

respondents are cable industry executives actually involved in the process of making

decisions regarding the selection of programming. See JSC Ex. 1 Trautman W.D.T. at 9;

1990-92 Bortz W.D.T. at 1 (D2:3) (noting that survey respondents are "knowledgeable,

randomly-selected cable industry executives. In the course of their daily business

activities, the respondents must regularly weight the relative value of various types of

programming"). Indeed, the cable operators'erceptions about the value of distant signal

programming that drove their decisions to carry distant signals in the first instance. See

1990-92 Tr. 10750-51 (Scheffman).'0.

The cable operators surveyed by Bortz Media have the best information as

to the relative value of the different kinds of programming on distant signals. Cable

operators are frequently called upon to assess the value of alternative types of

programming — such as news, sports, movies and series — when deciding to carry a new

program service or drop an existing service. See 1989 Book W.D.T. at 3 (D2:6); Egan

W.D.T at 4 n.1 ("The types of respondents surveyed by Bortz... are typically familiar

with and involved in programming issues."). The cable system operators surveyed are

aware of the demographics of their systems'arkets and the kinds of programming that

will increase demand for subscriptions. See Crandall W.D.T. at 8-9. As PTV witness

This portion of the 1990-92 Proceeding transcript was designated by PTV on June 16.
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John Fuller testified in the 1990-92 Proceeding, cable operators "are working off their

own experience from decisions that [they] have made about what they carry and what they

don'... so... I think that the measure provided by Bortz [is] something that would be

answered by a cable operator during an interview with some authority and a well-informed

decision." 1990-92 Tr. at 5209 (Fuller) (D6:11); see also 1990-92 Scheffman W.D.T. at

22 (D4:24) (PTV witness noting that the Bortz survey asks cable operators to provide

relative valuations "via a budgeting process with which they are likely to be familiar");

Crandall W.D.T. at 9 (noting that Bortz survey respondents are able to make a reasonably

accurate assessment of the relative value of programming in attracting and retaining

subscribers). For this reason, "[f]rom an economist's standpoint, sampling and

aggregating the valuation opinions of buyers in the would-be marketplace provides a very

robust model of how cable program budgets would have been spent in a market where

programming on distant signals was being sold." Id. at 9.

41. The responses given by cable operators to the key constant sum question of

the Bortz survey are predictive of the relative amounts that they would spend on the

programming they carried in a marketplace without a compulsory license. Dr. Joel

Axelrod, the author of the seminal research study on the use of the constant sum scale, see

Tr. 5603-04 (Ringold), stated that the "constant sum technique is widely used" and "its

predictive validity for purchase behavior has been amply documented in ... published

research." 1990-92 Axelrod W.R.T. at 3 (D3:13); 1990-92 Tr. 11245-46 (Axelrod)

(R3:30) (stating that "[i]n the aggregate, [cable operator] behavior would very closely

mirror" their responses to the Bortz survey). The Canadian Claimants'urvey expert, Dr.

Ringold, confirmed that the constant sum survey was predictive of what cable operators
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would spend in the marketplace for distant signal programming. Tr. 5612-13 (Ringold).

Indeed, constant sum methodology is often relied upon by businesses to make a variety of

decisions involving substantial amounts ofmoney. Id. at 5607.

42. In his testimony submitted for the 1989 Proceeding, Dr. Reid noted the

long history of the constant sum survey methodology dating back to 1954, and the fact

that it is employed for concept testing, price sensitivity studies, simulated shopping

studies, advertising testing, and segmentation research. See 1989 Reid W.D.T. at 5

(D2:10). He stated that the constant sum survey had proven effective because it was easy

to design and use and lends itself to the use of sophisticated statistical procedures. See id.

at 5-6. Dr. Reid described some of its most notable applications, including uses by the

Coca Cola Company. See id. at 12.

43. In addition, Dr. Reid provided a summary of the substantial research

indicating that the constant sum methodology performs extremely well at predicting

market participant behavior." Dr. Reid described how Dr. Joel Axelrod (a JSC witness in

the 1990-92 Proceeding) had shown through his 1968 study of survey research methods

that the constant sum methodology was the most accurate predictor of purchasing

behavior based upon his analysis of the actual purchasing decisions made by 4,500

women. See id. at 10-11. Dr. Reid also discussed how Drs. Haley and Case had studied

the how the constant sum method predicted the behavior of 630 women who were

responsible for shopping decisions. The Haley and Case study showed that the constant

" Dr. Ringold complimented Dr. Reid's testimony as a good primer on the use of constant
sum methodology; she described it as something that would be useful in teaching doctoral
students about constant sum scaling. See Tr. 5587-88.



sum methodology was a measure that "most accurately reflected the brand preferences of

the tested sample of respondents" See id. at 11-12. Dr. Ringold confirmed the research

lineage of the constant sum methodology presented by Dr. Reid, stating that it tests as

"either first or tied for first" in predicting marketplace behavior. See Tr. 5596-97

(Ringold).

44. A variety of experts from different disciplines — economists, statisticians,

market researchers, and industry experts — offered by a number of different claimants have

testified that the methodology applied in the Bortz survey provides an excellent measure

of the relative marketplace value of the different categories of distant signal programming

in the absence of a compulsory license:

Dr. David Scheffman, a Vanderbilt University economist testifying on
behalf of PTV in the 1990-92 Proceeding, stated that the results of
negotiations in the free marketplace ought to be "very similar" to the
results of the Bortz survey. 1990-92 Tr. at 11331-32 (Scheffman)
(R3:31). He further testified that "the Bortz survey is the most useful
and pertinent empirical analysis" for purposes of allocating cable
royalties. See 1990-92 Scheffman W.R.T. at 23 (D4:24).

PBS Research Director John Fuller testified in the 1990-92 Proceeding
that the Bortz survey is the "most logical and appropriate source for
defining value." 1990-92 Tr. 5233 (R3:24). Mr. Fuller further testified
that the Bortz survey is a "direct measure [of relative value] and...
that's what [the CARP] should use as opposed to say some viewer
measure." Id. at 5233-34 (Fuller).

Dr. William Fairley, a statistician and survey expert proffered by PTV
in the 1990-92 Proceeding testified that the Bortz survey "is directed at
a key question in interest here that the central issue is about economic
value, however defined, and relative value." 1990-92 Tr. 5847
(Fairley) (R3:26).

Dr. David Scheffman, an expert in business strategy and applied
econometrics sponsored by PTV in the 1990-92 Proceeding, stated that
the "great strength" of the Bortz survey was that it "is much more
closely related to the business realities of programming choices and
constraints and to the likely drivers of cable operators'aluations" than
competing studies. 1990-92 Scheffman W.D.T. at 22 (D4:24).
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Dr. Michael Salinger, a Boston University economist testifying on
behalf of the Devotional Claimants in the 1990-92 Proceeding, stated
that the Bortz survey is a close and unbiased estimate of what cable
operators would pay in a free market. See 1990-92 Tr. 6700, 6775-77
(Salinger) (R3:28).

Dr. Stephen Wildman, a economist testifying on behalf of the NAB in
the 1990-92 Proceeding, stated that "I think it makes sense to ask the
cable operator how the cable operator values things... what the cable
operator reports on their own values... really should be given
primacy." 1990-92 Tr. 2547-48 (Wildman) (R3:23).

Dr. Richard Ducey, the then-NAB Vice President of Research testified
in the 1990-92 Proceeding that the Bortz survey is a direct measure of
relative value of distant signal programs. See 1990-92 Tr. 2091
(Ducey) (R3:21); 1990-92 Ducey W.D.T. at 3 (D3:16). Dr. Ducey
testified in the current proceeding that the Bortz survey was instructive
of the relative value ofprogramming.

Dr. Andrew Joskow, an expert economist for the NAB in this
proceeding, testified that the Bortz survey is an "appropriate basis for
allocating royalties," and that it is "most useful for determining relative
values even in the hypothetical marketplace without a compulsory
license." Joskow W.R.T. at 8-9.

Paul Much, and investment banker and valuation expert testifying on
behalf of the NAB in the 1990-92 Proceeding, stated that the Bortz
survey is a fair, equitable and appropriate way to allocate value. See
1990-92 Tr. 2353-54 (Much) (R3:22).

Dr. Glyn Wooldridge, an expert in statistics and survey research,
testified that the results of the Bortz survey were a "valid representation
of cable operators'llocation of value to types of programs carried on
distant signals." 1989 Wooldridge W.D.T. at 3-4 (D3:12).

45. The testimony highlighted above demonstrates the inherent relevance of the

Bortz survey in the Panel's allocation of the 1998-99 cable royalties and corroborates

Bortz Media's belief that its survey results "provide the best indication of the relative

value of the different types ofnon-network distant signal programming." JSC Ex. 1 at 2.
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E. Reliabilit and Validi of Bortz Stud

46. The Bortz survey, which has been refined over the course of more than

twenty years, is a highly reliable and valid measurement of the relative marketplace value

of distant signal programming. The reliability and validity of the Bortz survey has been

subjected to close scrutiny during the course of the CRT and CARP distribution

proceedings, and the evidence has shown that the Bortz survey can safely be relied upon

by the Panel in making its royalty allocations.

47. The CRT and CARP both have found the Bortz Survey to be reliable and

methodologically valid. In the 1990-92 Proceeding, the CARP held that the Bortz surveys

was "well designed" and intended to ask the right question of cable operators. 1990-92

CARP Report at 66. As noted above, the CARP endorsed the validity of the methodology

of the Bortz survey by concluding that it "focused more directly than any other evidence

to the issue presented: relative market value." Id. at 65.

48. Similarly, the CRT concluded that the Bortz survey was "valid" in the 1989

Proceeding, and accordingly made it a key part of its determination. See 1989 CRT

Determination, 57 Fed. Reg. at 15301. In its decision, the CRT found that the Bortz 8c

Company's execution of the cable operator survey followed "high standards of procedure"

and that the reliability and validity of the survey had been improved over prior surveys.

See id. at 15300.

49. The CRT's and CARP's confidence in the reliability and validity of the

Bortz survey is well-founded in the testimony of numerous expert witnesses. In testimony

designated by the JSC in this proceeding, several experts explained why the results of the

Bortz survey were both reliable and valid. This testimony was corroborated by the

testimony of witnesses offered by other parties in support of the Bortz survey.



Dr. Samuel Book testified in the 1989 Proceeding on behalf of the JSC
as to the validity and reliability of the Bortz survey results. He testified
that, based on his market research experience and training, that he
would accept the results of the 1989 Bortz survey as valid and reliable.
See 1989 Book W.D.T. at 2 (D2:6). He stated that the survey was
"competently designed and implemented" and that it "used generally
accepted methods of sampling, questionnaire design and interviewing."
Id. He found the consistency of the 1989 survey with prior constant
sum survey data — offered by the JSC and other parties — to be a
confirmation of the 1989 Bortz survey's acceptability. See id.

Dr. Ringold testified in the 1990-92 Proceeding that the consistency of
the results between the Bortz survey and the "Bortz-type" question on
the Canadian survey gave her confidence as to the reliability of the
Bortz survey. See 1990-92 Tr. 7796-98 (D6:12).

Dr. John Robinson testified on behalf of the NAB in the 1989
Proceeding that the results of the Bortz survey could be taken as
accurate because it was "carefully conducted following accepted
scientific principles of survey research design." 1989 Robinson W.D.T.
at 2 (D3:11).

Dr. Glyn Wooldridge testified on behalf of the Devotional Claimants in
the 1989 Proceeding stated that, based on his analysis of the
methodology used by Bortz 0 Company, that the Bortz survey had
"internal" and "external" validity. 1989 Wooldridge W.D.T. at 3-4
(D3:12).

Dr. Richard Ducey testified in the 1990-92 Proceeding that the Bortz
survey was reliable and had construct validity. Tr. 1919 (Ducey).

Dr. David Scheffman testified on behalf of PTV in the 1990-92
Proceeding that the Bortz study "appears to follow standard
methodology in research design and implementation." 1990-92
Scheffman W.D.T. at 22 (D4:24).

50. The reliability and validity of the Bortz survey was not directly challenged

by a expert in survey research during this proceeding. Indeed, the primary witness

offering criticism of the Bortz survey in this proceeding — Dr. William Fairley — testified

that the Bortz survey is "basically well-conducted," and that he "technically [did not] have

much of a problem with a great many features of it." Tr. 9932-33 (Fairley). He testified

that the "Bortz survey by concentrating on what actually happened, that's a useful



methodological tac[k] to take in forming a questionnaire." Id. at 9931-32.'ee also

paragraphs 60-64- infra.

F. Issues Raised Concernine Bortz Studv

1. Background

51. A variety of criticisms have been leveled against the Bortz surveys (as well

as other constant sum surveys) over the years. To the extent such criticisms could be

addressed consistent with the constant sum methodology employed, Bortz Media has been

responsive in improving the design and execution of the Bortz survey. Where a criticism

could not be addressed by the constant sum methodology, or where the designers of the

Bortz survey have felt that the criticisms were inappropriate, both Bortz Media and the

JSC have put forth testimony as to the reasons why the survey design was not changed to

respond to those criticisms. As a result, the Bortz survey has been refined over the years

to be more closely tailored to the needs of the CRT and, later, the CARP in making royalty

allocations. The 1998 and 1999 Bortz surveys thus reflect the benefit of years of

experience and multiple efforts to perfect the methodology and execution of the survey.

52. The responsiveness of Bortz Media and its predecessors to concerns raised

by the CRT is prevalent throughout the history of the distribution proceedings. For

example, the early BBDO surveys were directed at top executives of cable MSO's.

Beginning in 1983, BBC redesigned the survey to focus on interviewing management at

'r. Leland Johnson, while praising the Bortz survey in his direct-testimony, see Johnson
W.D.T. at 29, offered some criticism of the Bortz survey in his rebuttal testimony. His
criticisms are discussed separately below in paragraphs 73-84-. Dr. Johnson's criticisms
are not cited here because Dr. Johnson failed to establish any expertise in survey research
methodology or survey implementation.
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the system level to obtain responses from those "most familiar with programming carried

by the system." JSC Ex. 1 at 33. The CRT determined that the BBC survey was properly

designed in this respect to "ascertain the proper individual." 1983 CRT Determination, 51

Fed. Reg. at 12810. However, in the 1989 Proceeding, the CRT expressed concern

regarding the qualifications of 11% of the survey respondents and their involvement in the

program budgeting process. See 1989 CRT Determination, 57 Fed. Reg. 15301. Upon

recognizing this criticism, Bortz Media redesigned the questionnaire so that responses

would be obtained from the person "most responsible for programming decisions at the

cable system." JSC Ex. 1 at 33-34.

53. A number of other concerns were raised in CRT proceedings and then

addressed by Bortz Media and its predecessors:

Bortz Media and its predecessors have been responsive to the concerns
raised by the CRT about the inclusion and definition of the categories
of programming. In response to the praise of the 1983 ELRA study for
including all programming categories, the 1989 Bortz survey included
the devotional and Canadian programming categories. 1989 CRT
Determination, 57 Fed. Reg. at 15293. Since the cable operator survey
was first introduced, concerns have been raised about the wording of
the descriptions of the various programming types. In the 1983 study,
BBC developed category definitions that improved upon those used in
earlier BBDO surveys. However, in response to the preference
expressed by the CRT in the 1989 Proceeding for enhanced
programming definitions, the 1992 survey was revised to use category
descriptors based on the definitions developed by the CRT itself. See
JSC Ex. 1 at 34-35.

In the 1983 Proceeding, the CRT expressed concern regarding the
ability of respondents to recall the programming actually carried in
1983 when they were being asked the key constant sum survey question
in 1985. In response to this criticism, the Bortz surveys began to be
conducted as soon as practicable to the end of the year being studied.
See id. at 37-38

The CRT criticized the BBDO surveys for failing to focus respondents
on the actual distant signals that were carried by the respondents'able
systems. To address this criticism, beginning with the 1983 BBC



survey, all subsequent surveys have incorporated actual signal carriage
information obtained from the Statement of Accounts filed by cable
systems. See id. at 38.

In the 1983 Proceeding, the CRT raised questions regarding the
formulation of the constant sum question in the context of asking
respondents to allocate "value" to the various programming categories,
rather than allocating a fixed budget for the purpose of purchasing
distant signal programming. In response, Bortz & Company modified
the questionnaire so that respondents were asked "to allocate a
programming budget — a task closely related to activities [the] operators
actually perform." Id. In response to further criticism by the CRT in
the 1989 Proceeding regarding the short period of time for allocating
such a budget, the key constant sum question was modified to ensure
that respondents considered the question in a more formal manner,
including giving the respondent the instruction to write the
programming categories down and to formulate values before
responding. See id. at 39.

54. In its 1990-92 Report, the CARP noted that the Bortz Media surveys were

"well designed." 1990-92 CARP Report at 66. It offered no suggestions as to changes in

the methodology of the survey. Accordingly, the 1998 and 1999 Bortz surveys are

identical to the 1992 Bortz survey that was designed in response to the methodological

concerns raised by the CRT in the 1989 Proceeding.'.

Execution Of Surve

55. One of the concerns raised by the CARP in the 1990-92 Proceeding was

that respondents were expected to do in ten minutes what it takes the CARP six months to

do, i.e., determine the relative marketplace value of the different types of programming at

issue in this proceeding. See id. at 66. The CARP, however, was not unanimous in

offering this criticism, the dissenting member stated that:

The conceptual criticisms and adjustments made by the 1990-92 CARP are addressed
below in paragraphs 51-72-, in addition to certain additional methodological concerns
which have re-surfaced in this proceeding.
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In having to make programming choices that directly impact
on the ability of the cable system to stay in business, the
cable operators are required to evaluate programming on a
routine, full-time, professional basis. This constant
exposure enables them to answer questions involving both
programming and a constant sum budget on relatively short
notice, and to recall the choices made without difficulty.

Id. at 170 (Farmakides Dissent).

56. In response to this criticism, James Trautman voiced his agreement with

the dissenting member of the 1990-92 CARP. See JSC Ex. 1 at 40. He noted that

respondents to the Bortz survey regularly "make determinations regarding the relative

value of programming [and that they are] highly knowledgeable regarding the cable

industry, the programming they carry and the interests of their subscribers." Id. Michael

Egan and Judi Allen, cable executives with more than thirty combined years of experience

in the cable industry, testified that cable operators would have the ability to respond to the

Bortz survey fully and accurately without advance preparation. See Egan W.D.T. at 4,

n.1; Allen W.D.T. at 4.

57. The CARP's criticism of the brevity of the survey in relation to its own

task is perhaps a misperception of the respective tasks of the CARP in arriving at its

royalty allocation determination and of the cable operator in responding to the Bortz

survey. The CARP must evaluate thousands of pages of testimony and argument on what

may be an unfamiliar subject from parties with competing theories fighting over hundreds

ofmillions of dollars in royalties. See, e.g., 1990-92 CARP Report at 24. In doing so, the

CARP must consider the distant signal programming marketplace in the aggregate and in

light of the changed circumstances in the industry as a whole.

58. By contrast, the individual survey respondent has a much different base of

knowledge and a more limited task. Cable operators "are working off their own



experience from decisions that [they] have made about what they carry and what they

don'... so ... the measure provided by Bortz [is] something that would be answered by

a cable operator during an interview with some authority and a well-informed decision."

1990-92 Tr. 5209 (Fuller) (D6:11). As indicated by Michael Egan in his testimony, the

valuation of programming is made on a daily basis — it was his full time job to be making

the kind of valuations asked of cable operators in the Bortz survey. See Egan W.D.T. at 4,

n.l. Moreover, the cable system operators surveyed are aware of the demographics of

their systems'arkets and the kinds of programming that will increase demand for

subscriptions. See Crandall W.D,T. at 8-9. Given that the cable operator is asked only

about the relative marketplace value of distant signal programming on the respondent's

cable system, the task confronting the cable operator is much easier — a cable operator

with substantial familiarity with the programming being considered and the dynamics of

the marketplace in the cable system's community is being asked to make a programming

decision similar if not identical to the kinds of decisions that operator makes on a daily

basis.

59. Indeed, the evidence shows that respondents to the various constant sum

surveys being presented were able to make thoughtful judgments as to the value of

programming. In the context of the Canadian survey, Professor Ringold noted, with

respect to several questionnaires raised during cross-examination, that the respondents

were acting deliberately in allocating relative values. See Tr. 5955-58 (Ringold). Such

evidence is consistent with the testimony of Dr. Axelrod in the 1990-92 Proceeding, in

which he noted that there is "ample" empirical evidence that the results of constant sum
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surveys are highly predictive of marketplace behavior. See 1990-92 Axelrod W.R.T. at 3

(D3:13).

Attitudes Rather Than Behavior

60. The CARP's criticism that the Bortz survey measures only attitudes is

counter to years of research showing that the constant sum methodology is highly

predictive of marketplace behavior and the substantial marketplace evidence submitted by

the JSC in this and prior proceedings. Moreover, in this proceeding, the results of the

Rosston regression analyses — which intend to measure behavior — tend to support the

conclusion that the Bortz survey is an accurate assessment of how cable operators would

act in the marketplace absent the compulsory license.

61. As discussed in detail above in paragraphs 38-45-, there has been

substantial support for the Bortz survey as a measure of how cable operators would act in

the marketplace. A key element of support for this testimony is the fact that the constant

sum methodology employed by the Bortz survey has been proven to be an accurate

predictor of marketplace behavior. See 1989 Reid W.D.T. at 10-2 (D3:10). Dr. Ringold

testified that when the predictability of survey research techniques are tested, the constant

sum methodology proves to be the best (or tied for the best) predictor of marketplace

behavior. See Tr. 5596-97 (Ringold). Thus, to the extent that the constant sum survey is

an accurate predictor of behavior, the CARP's concern that the Bortz survey measures

"attitudes" is unfounded.'n

the 1989 Proceeding, Dr. Robinson, a witness for the NAB, testified that the Bortz
survey is not really a measure of "attitudes" in the first instance. He stated that in social
research, attitudes refer to likes vs. dislikes, which is not what the Bortz survey measures.
Instead, it determines how cable operators measure the marketplace value of
programming in the context of their experience in making programming decisions at their

Footnote continued on next page
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62. In addition to the evidence that the constant sum methodology is a valid

predictor of marketplace behavior, JSC have offered substantial evidence of actual

marketplace behavior that corroborates the Bortz survey. Mr. Trautman's testimony

reveals that, in the actual marketplace, sports programming is able to obtain a substantial

premium over other types of programming. See JSC Ex. 1 at 17-24. Thus, as shown in

Table III-3 of JSC Exhibit 1, over $ 1.5 billion was spent on JSC programming by a

handful of cable networks for a approximately 200 hours of programming, whereas the

ARE cable network spent only $300 million to acquire 14,000 hours of programming.

See id. at 23. Similarly, Dr. Gruen's testimony offered evidence that ESPN had only 7-8%

of the viewing of the top 11 cable networks, but commanded nearly 30% of the license

fees of those networks and had to spend 30% of the total programming expenditures of

those 11 cable networks to acquire its content. See Tr. 7629-38 (Gruen).

63. Furthermore, the Rosston regression analyses are, to some extent,

responsive to the criticism that the Bortz survey does not accurately measure behavior..

The Rosston regression analyses measure the relationship between programming minutes

carried by cable systems and their royalty payments, see Rosston W.D.T. at 2.

Accordingly, Dr. Rosston describes the regression analyses as a measure of the behavior

ofcable systems. See Tr. 2646 (Rosston).

Footnote continued from previous page
systems. See 1989 Robinson W.D.T. at 4-5 (D3:11). It is for this reason, Judith Allen,
who admits to not being a sports fan (an indicator of attitude), see Tr. 6012(Allen), can
agree that sports programming has the highest marketplace value of programming on
distant signals, see Allen W.D.T. at 4 (agreeing with near 40% allocation to sports).
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64. Instead of undermining the relative marketplace values of the Bortz survey,

Dr. Rosston's study of "behavior" supports those values. Because the results of Dr.

Rosston's regression analyses are "relatively close" to the results of the Bortz survey, see

Tr. 2920 (Rosston), it tends to confirm that the Bortz constant sum survey is an excellent

predictor of cable operators'ehavior in the marketplace, see 1990-92 Tr. 11245-46

(Axelrod) (R3:30) (stating that "[i]n the aggregate, [cable operator] behavior would very

closely mirror" their responses to the Bortz survey). As discussed in the testimony of Dr.

Crandall, the confidence intervals ofboth the Rosston regression analyses overlap with the

confidence intervals of the Bortz survey for the JSC category. See Crandall W.R.T. at 3

and n.2. As Dr. Ducey testified, the results of the Rosston regression analyses corroborate

the results of the Bortz survey. Tr. 1895 (Ducey). Accordingly, Rosston regression

analyses (both the Greater-Than-Zero and Greater-Than-Or-Equal-To-One models), to the

extent they are given weight by the Panel, provide a new and additional basis for crediting

the results of the Bortz survey.'.

Seller's Perspective /"Sunnlv Side"

65. The 1990-92 CARP also criticized the Bortz survey for failing to take

account of the "seller's side" or the "supply side" of the "supply and demand equation."

To the extent that the Rosston regression analysis produces relative marketplace values
similar to those generated by the Bortz survey, it would also confirm that the 10 minute
responses to the key constant sum survey question accurately reflect the relative
marketplace value of the different types of distant signal programming to the cable
operator.
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1990-92 CARP Report at 65-66. However, the CARP did not indicate how the purported

failure to account for the "seller's perspective" affected the results of the Bortzsurvey.'6.

The "seller's perspective" issue was not new to the 1990-92 Proceeding. In

the 1983 Proceeding, the CRT cited the testimony of Dr. Stanley Besen, a witness for the

Program Suppliers in noting the "critical role" of the "supply side" in the marketplace

equation. See 1983 CRT Determination, 51 Fed. Reg. at 12811. In the 1989 Proceeding,

the CRT noted that the Bortz survey "does not take into account the seller's side." 1989

CRT Determination, 57 Fed. Reg. at 15301. Putting the "seller's side" into practice in the

1989, the CRT noted that the 4% allocation to devotional programming "represented only

the buyers'ide." See 1989 CRT Determination, Id at 15303. The CRT questioned then

whether "[i]f cable operators went into the marketplace, would they find the price of

devotional programs much cheaper, or even zero?" Jd.

67. In prior proceedings, NAB, PTV and the Devotionals sponsored witnesses

that testified that the CRT or the CARP should not take the seller's perspective into

account. These witnesses, in one way or another, attempted to reject the principle that a

particular seller's negotiating position or power was relevant in allocating royalties from

the compulsory license fund. See, e.g. 1990-92 Clark W.D.T. at 4-8 (D3:7) (Devotional

witness); 1990-92 Scheffman W.R.T. at 17-20 (D4:24) (PTV witness); 1990-92 Much

W.D.T. at 2-6 (D4:20).

In this regard, the 1990-92 CARP treated the Bortz survey unfairly in comparison to the
Nielsen viewing study. In its report, the 1990-92 CARP dismissed certain criticisms of
the Nielsen study because the effects of those criticisms could not be quantified. See
1990-92 CARP Report at 43-44. No party, however, in the 1990-92 Proceeding quantified
the effect of the "seller's perspective" on the Bortz survey results.
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68. The NAB has traditionally been the lead opponent of any consideration of

the "seller's perspective." In the 1990-92 Proceeding, the NAB sponsored the testimony

of Paul Much, a financial consultant, who contended that "it would not be appropriate to

adjust the cable operator's relative valuations for perceived differences in the respective

motivations ofparticular sellers." 1990-92 Much W.D.T. at 5 (D4:20). Mr. Much likened

the compulsory license situation to that of a "forced sale" situation in the corporate

securities context, in which the value to the buyer determines the price to be paid to the

party being forced to sell. See id.

69. Similarly, during the rebuttal phase of this proceeding, the NAB offered the

testimony of Dr. Andrew Joskow to criticize the use of the "seller's perspective." Dr.

Joskow testified that there is no need to "adjust current marketplace valuations made by

cable operators ... to take into account 'supply side'actors such as supposed relative

bargaining strength of sellers." Joskow W.R.T. at 4. In support of his conclusion, Dr.

Joskow argued that, because programming in the hypothetical marketplace would be fixed

to represent the programming packages actually carried, the "demand side" would

determine the relative values of each type ofprogramming.

70. Even if the Panel were to follow precedent and consider the "seller'

perspective," there would be no reason for it to allocate JSC less than their Bortz survey

share. See Crandall W.D.T. at 7. Upon reviewing the 1990-92 CARP Report, Dr.

Crandall found no evidence that "seller's side" considerations would lead to the JSC to

have a relative willingness to supply programming at a lower price than other claimants.
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See id. at 11. Indeed, there is ample evidence to the contruy.'ccordingly, Dr. Crandall

concluded that there was no economic basis to award the JSC a share of the royalties so

severely discounted Rom their share in the Bortz survey. See id. at 11-12.

71. On the contrary, Dr. Crandall noted that, when it comes to negotiating with

cable operators, sports programmers could be no "weaker" than broadcasters. He noted

that broadcasters have demonstrated a greater interest in securing carriage on cable

systems and making their programming available to as many cable system subscribers as

possible at the lowest possible price. See id. at 12. In other words, the broadcasters — here

represented by the NAB — might have a profit-maximizing interest external to their status

as sellers of copyrighted programming to distant cable systems in setting the price for that

programming. See Hazlett W.D.T. at 39 (noting that broadcasters pursued market changes

that lowered payments into the cable royalty funds in order to achieve other priorities).

Indeed, the NAB supported a rate regulation scheme before the FCC that would have

reduced the rates for the broadcast tier of service — which forms the revenue base for the

cable royalties — to $4.50 per subscriber per month, which would have caused an

approximately 75% decrease in cable royalties. (See JSC Ex. 2) (advocating a

methodology that would have yielded an average broadcast tier rate of $4.50 per month);

Hazlett W.D.T. at 14 (noting that, in 1992, the average rate for the broadcast tier equaled

$ 16.17 per month).

See JSC Ex. 1 at 20-24 (describing the growth of expenditures on JSC programming);
Egan W.D.T at 4 ("It is commonly known in the industry that sports programming is the
most expensive genre of non-premium programming."); Allen W.D.T. at 5-6 ("It became
an accepted (but unwanted) fact in the industry that sports programming is the most costly
type ofprogramming.").
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72. It is important to note that, to the extent that the "seller's side" is relevant,

it applies to all of the quantitative studies presented by the parties. As Dr. Ducey testified,

the Rosston regression analysis "doesn't really model a free market seller's perspective."

Tr. 1899 (Ducey). As Dr. Crandall noted in the 1989 Proceeding, the Nielsen study also

does not take the "seller's side" into account. See 1989 Crandall W.D.T. at 7 (D2:8).

Similarly, there is no indication that Dr. Fratrik, Dr. Johnson or Dr. Boyle took the

"seller's side" into account in preparing their quantitative analyses.

5. Professor Johnson's Criticisms

73. Dr. Leland Johnson presented several criticisms of the Bortz survey in his

written rebuttal testimony. These criticisms represented a change in position by Dr.

Johnson, who, in his direct testimony, agreed with the 1990-92 CARP that the Bortz

survey is "highly valuable in determining market value," Johnson W.D.T. at 27 (citing

1990-02 CARP Report at 66), and stated that the survey is "also attractive in focusing

directly on relative valuations of PTV and other program categories," id. at 30.'otwithstandinghis former enthusiasm for the Bortz survey, and PTV's espousal of the

Bortz survey in the 1990-92 Proceeding.'r. Johnson downgrades his assessment of the

utility of the survey from "highly valuable" to being "potentially useful." See Johnson

W.R.T. at 17.

74. Dr. Johnson stated four substantive criticisms of the Bortz survey in his

written rebuttal testimony: (1) the exclusion of cable systems that carried PTV only as a

Indeed, as will be discussed more in depth below, each of PTV's witnesses contradicted
their direct testimony when submitting rebuttal testimony in order to suit PTV's changing
perceptions of the best means to maximize its royalty allocation.

See 1990-92 PTV Proposed Findings at 80-82.
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distant signal; (2) the failure of the survey to show an increase to the PTV share in light of

the WTBS conversion for 1998 and 1999; (3) the failure to exclude non-compensable

WGN programming from the survey; and (4) the need for the survey to be adjusted to take

account of the 3.75% fund. Dr. Johnson only raises the first and third criticisms in the

context of pointing to Dr. Fairley's adjustments. Those adjustments are discussed in

paragraphs 85-112 below. Accordingly, only Dr. Johnson's second and fourth criticisms

will be addressed here.

a. "Lack Of Res onsiveness"

75. Dr. Johnson also criticizes the Bortz survey in his rebuttal testimony for

failing to show a "seismic change" as a result of the "shift of WTBS from the compulsory

license pool to cable network status at the end of 1997." Johnson W.R.T. at 20. Dr.

Johnson's theory is that because movies and syndicated series formed a large portion of

the programming on WTBS, the cable operator survey should have revealed a diminution

in the value of those categories from the 1997 survey to the 1998 survey. See id. at 21.

Dr. Johnson, however, does not actually quantify the size of the drop he would expect in

the shares of the movies and syndicated series — it thus is not clear whether a three-point,

five-point or ten-point shift would satisfy his desire to see a "seismic change" in the Bortz

survey.

76. The fundamental flaw in Dr. Johnson's theory is that the "seismic shift" he

predicts is logically unlikely to be seismic. As Dr. Johnson noted himself in his direct

Dr. Johnson's "lack of responsiveness" theory is, in its essence, circular in its reasoning.
Dr. Johnson assumes that the cable operator survey of relative marketplace value should
show a "seismic shift" because the WTBS conversion was a "seismic shift" in the relative
marketplace value being studied. See Johnson W.R.T. at 21.



testimony, each of the programming categories except for PTV and Canadian

programming, was represented on WTBS. See Johnson W.D.T. at 3. The conversion of

WTBS to a distant signal would not necessarily reduce the relative value of those

programming categories — movies, syndicated series, sports, news and public affairs, and

devotional programming — with regard to each other. Logically, under Dr. Johnson's

theory, their relative value would be reduced only when another programming category

not carried on WTBS was carried by the cable system. Therefore, the "seismic shift"

would only occur for that minority of cable systems that carried PTV signals or Canadian

signals in addition to WTBS.

77. Indeed, if Dr. Johnson's theory were put to the evidence in this proceeding,

one would expect only slight changes in the Bortz survey shares for the various

programming categories. As noted in the testimony of Mr. Fuller and Mr. Trautman, the

systems carrying PTV distant signals represent less than 25% of all Form 3 systems. See

Tr. 3301-02 (Fuller) (noting that roughly one-fourth of all Form 3 systems carried a PTV

distant signal); Tr. 413 (Trautman) (noting that only 37 of the 138 cable systems

responding to the 1998 Bortz survey carried a PTV distant signal). Thus, even though for

a particular cable operator carrying WTBS and a PTV distant signal the relative

marketplace values may have changed by several percentage points, in the aggregate, the

change in the survey results would be very small. The significant individual swings in

valuation by a minority of systems will inevitably be smaller on an all-Form-3-system

basis.
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78. Assuming that the 25% of Form 3 cable operators carrying PTV distant

signals assigned an average value of 12% to the PTV category in 1997 ', even a 50%

increase in that allocation to 18% after the WTBS conversion would result in, at most, an

increase of 1.5% (6% * 25% of systems) to the PTV share in 1998. The resulting 1.5%

increase would be subtracted pro rata from the other categories — resulting in reductions

that would likely fall within the confidence intervals of the other programming categories.

See JSC Ex. 1 at 54 (identifying the confidence intervals for each programming category

in the 1998 Bortz survey). Moreover, given that a number of systems would be carrying

only a PTV distant signal after the WTBS conversion, the expected increase would be

even smaller because those systems would not be surveyed. As such, even if Dr.

Johnson's theory is correct that the PTV share should increase and movies and syndicated

series should decrease in light of the WTBS conversion, the magnitude of the change to

the movies and syndicated series categories could not be said to be statistically

insignificant.

79. Moreover, Dr. Johnson's theory falls into the trap of assuming that cable

operators blindly adhere to rigid formulas for determining the value of the distant signals

they carry based on the values they assigned in prior proceedings. He does not consider

the possibility that, for example, the remaining commercial distant signals carried by cable

systems would become more valuable as a reasonably priced source of programming after

This 12% value is consistent with the average value given to the PTV category by
respondents in the 1998 Bortz survey. See Tr. 409 (Trautman); PTV Ex. 3-X.
22 For this reason, Mr. Trautman acknowledged that there must be some accounting for the
PTV-only systems. Mr. Trautman's methods result in a positive adjustment of 0.6% for
the PTV category. See Trautman W.R.T. at 4-8.
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the WTBS conversion. Cf. Egan W.D.T. at 5-6 (noting that the price paid for WGN was

"quite reasonable" in comparison to what his cable system was required to pay for other

sources of sports programming). Dr. Johnson further does not consider the fact that a large

percentage of the PTV distant signals carried by cable systems are partially distant signals,

and therefore potentially carried only as a result of must-carry obligations and of little or

no value to cable operators. See Hazlett W.D.T. at Appendix D at D-1 (showing that 187

of the 585 instances of carriage of PTV signals — 32% — were partially distant instances);

Tr. 891 (Hazlett) (discussing the potential must-carry aspects ofpartially distant signals).

3.75% Ad'ustment

80. Dr. Johnson contends that an adjustment should be made to the PTV share

of the Bortz survey to account for the fact that PTV does not participate in the 3.75% fund.

Though Dr. Johnson claims his point is "unimpeachable," see Johnson W.D.T. at 28-29, it

has been rejected by both the CARP and the CRT because it misconstrues the basis of the

survey, see 1990-92 CARP Report at 124; 1989 CRT Determination, 57 Fed. Reg. at

1295.

81. The Bortz survey asks cable operators how they value the different types of

distant signal programming on their systems without regard to the royalties they actually

pay for the signal on which the programming appears. The survey results provide

evidence of the relative valuation of all of the claimant groups in a free market, where

license fees are not set by the government, but determined by the market.

82. Prior CRT/CARP decisions have concluded that each of the different funds

has a different set of permissible claimants, depending on the programming types

generating contributions to the funds. Unless the Panel reverses these decisions, and there

has been no argument that it should, the Panel should apply the Bortz results on a fund-by-



fund basis. Thus, CRT precedent provides that the Syndex Fund may only be claimed by

syndicated series claimants, movie claimants and musical work owners. See 1983 CRT

Determination, 51 Fed. Reg. at 12814. Because the Syndicated and Movie claimants are

represented by the same party here, it is not necessary for the Panel to determine their

relative share. If it were, however, the Bortz survey results — by removing the categories

that cannot claim the fund — would provide the best evidence of how the Bee market

would value the two categories of distant signal programming on a relative basis. The

survey asks systems who actually carry the programming at issue how they value that

programming on a relative basis.

83. Similarly, with respect to the 3.75% Fund, the CRT has ruled that only

Program Suppliers, JSC, NAB, Music, Canadian Claimants and the Devotional Claimants

can claim the fund. Again, the Bortz survey, with other claimants removed, shows the best

estimate of relative free-market value for these claimants. Finally, with respect to the

Basic Fund, the Bortz results can be applied without removing any claimants. (Indeed, the

Panel will need to add an award for Music.)

84. Dr. Johnson's argument that PTV should essentially get its share of the

3.75% Fund reflected as a higher award of the Basic Fund is the wrong approach for two

reasons. First, Dr. Johnson's argument assumes that the Bortz survey results are tied to

the cost of the distant signals carried. In other words, he assumes that the results of the

Bortz survey would be different if the actual cost of the distant signals carried was

different — i.e., if all of the signals carried a Basic Fund cost. As numerous witnesses have

testified, however, the survey is designed to measure value and is independent of cost.

Indeed, PTV focussed heavily in its case on the point that value to the cable operator is
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distinct from the cost of the signal. Second, Dr. Johnson's argument is in essence an effort

to overturn the prior decisions regarding which claimants are entitled to claim which

funds. If the Panel wishes to revisit that issue, it should do so directly.

6. Professor Fairlev's Adjustments

85. PTV presented the testimony of Dr. William Fairley to make certain

"adjustments" to the Bortz survey. The purpose of Dr. Fairley's testimony was not to

criticize the methodology of the Bortz survey or to state that its results were unreliable or

invalid; Dr. Fairley testified that the Bortz survey is "basically well-conducted," and that

he "technically" did not "have much of a problem with a great many features of it." Tr.

9932-33 (Fairley). Dr. Fairley similarly testified in the 1990-92 Proceeding that, when

reviewing the Bortz survey, that other than the "automatic zero" issue he "didn't see

something else in the design or execution [of the] survey that was a problem...."

1990-92 Tr. 5812 (Fairley) (D3:26); see also id. at 5811-5815 (noting that he developed a

checklist for reviewing survey research and the Bortz survey passed all of the checks).

Instead, Dr. Fairley's testimony was intended to adjust for certain "biases" against PTV

that he believes to exist in the Bortz survey. See Fairley W.R.T. at 3. Dr. Fairley testified

that the Panel can rely on the Bortz survey with his adjustments. See Tr. 10014 (Fairley).

86. Dr. Fairley offered three adjustments to the Bortz survey to correct what he

sees as "biases" against PTV: (1) an adjustment for the PTV-only and Canadian-only

systems that were excluded from the eligible sample; (2) an adjustment for the fact that an

"automatic zero" was given to the PTV category if a PTV was not carried by the cable

system; and (3) an adjustment of the Program Suppliers'ategories to take into account

the amount ofnon-compensable programming on WGN. See Fairley W.R.T. at 3-4.
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PTV-Onl and Canadian-Onl

87. Dr. Fairley contends that the results of the Bortz survey must be adjusted to

account for the systems excluded because they carried only a PTV or Canadian distant

signal. See id. at 12-13. Dr. Fairley described this adjustment as necessary to correct the

"skew" in the results from the exclusion of systems that carried PTV and would otherwise

have been eligible to assign a value to the PTV category. See id. at 13.

88. In recognizing that the Panel must take into account the PTV-only and

Canadian-only, Dr. Fairley is in agreement with Mr. Trautman, the sponsor of the Bortz

survey, Mr. Trautman testified that, "there's clearly a value to be assigned to those

systems.... I wouldn't do it in the context of our survey„but I think that that should be

taken into account, yes." Tr. 464 (Trautman). He further stated that he '"acceptted] the

notion that you should take the 2 percent or so of the royalty fund that is accounted for by

those systems and look at that separately from the allocations made in the context of t'the

Bortzj survey because we didn't survey those systems." Tr. 470 (Trautman); see also id.

at Tr. 471 ("I believe that some separate evaluation should be conducted related to the

PTV only situation"). Indeed, Mr. Trautman's rebuttal testimony includes two methods

for accounting for the PTV-only systems. See Trautman W.R.T. at 4-7.

Dr. Fairley "recognized" the explanation for excluding PTV-only and Canadian-only
systems from the constant sum survey. See Fairley W.R.T. at 13. Indeed, the exclusion of
PTV-only systems is necessitated by the use of the constant sum survey methodology. As
Dr. Ringold testified, the constant sum methodology reveals comparable judgments on
items. Tr. 5593-94 (Ringold). The constant sums scaling technique is employed to
determine how proportions are allocated among two or more alternatives." 1989 Reid
W.D.T. at 6 (D3:10). For those systems carrying a PTV station as their only distant
signal, the survey respondents would not be able to compare the relative values of
different programming types (i.e., the PTV category would be the only category), thus
rendering the use of the constant sum survey technique inappropriate. See Tr. at 258
(Trautman).
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(i) Trautman Approaches

89. Mr. Trautman proposed two approaches for dealing with the PTV-only and

Canadian-only systems. Both of the approaches yield similar results for the PTV and

Canadian programming categories. The first approach was to simply remove the PTV and

Canadian categories from the survey altogether and assign PTV and Canadian Claimants

their fee-generated share of the royalties. See id. at 4-5. This approach used the same

methodology as used by Jonda Martin in her testimony at pages 7-9. The Canadian

Claimants'hare would be adjusted by the results of Dr. Ringold's constant sum survey of

the value of programming on Canadian signals. This approach was used by the 1990-92

CARP in establishing the award for the Canadian claimants. See id. at 4.

90. Mr. Trautman's second approach involved applying the Bortz survey

results to that portion of the cable universe eligible for inclusion in the Bortz survey, i.e.,

those systems carrying one or more U.S. commercial station as a distant signal. See id. at

6. These shares were then adjusted by crediting PTV and the Canadian Claimants for the

portion of the universe represented by the systems carrying only PTV or Canadian signals.

See id. The adjustments were weighted by the amount of fees paid for carriage of the

PTV or Canadian signals to generate adjusted Bortz survey shares. See id. at 6-7. In this

regard, the accommodation for the PTV-only and Canadian-only systems matches the

weighting given to the system included in the Bortz survey. This adjustment is not the

subject to the arbitrariness created by the sliding scale of royalty payments; when only one

signal is carried; there is no "which is the first DSE" question when only one type of

signal is carried. Seeid. at 6.

91. Mr. Trautman's approaches account for the amounts of royalties paid by

PTV-only and Canadian-only systems for the carriage of PTV or Canadian signals. In
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doing so, his adjustments account for any distortions caused by the minimum fee

payments by those systems. A cable system carrying only one distant PTV signal would

pay a minimum fee of 1.0 DSE rather that the 0.25 DSE rate applicable to PTV signals.

See id. at 6-7. Mr. Trautman's method treats 75% of that payment as a "minimum fee"

payment that would be allocated in the same way as the royalties from the systems

carrying zero distant signals. See id. at 7

92. Mr. Trautman's method thus removes the particularly distorting effect

caused by the cable systems carrying only a partially distant PTV signal. As noted by Mr.

Trautman, a substantial portion of the royalties paid by PTV-only systems are paid by

those systems that carry their PTV distant signal as a partially distant signal. See id. at n.

5. As shown in Appendix D, approximately 45% of the royalties paid by PTV-only

systems are paid by systems that carry only partially distant PTV signals. See id. at

Appendix D. The carriage of these signals may be the result of the PTV station's decision

to invoke its must-carry rights, and the cable operator may not place any value on that

signal. See id. at 7 n.5; Fairley W.R.T. at 24. The vast majority of these systems carrying

the partially distant signal as duplicate to one or more local PTV signal. See Trautman

W.R.T. at Appendix E (identifying partially distant PTV-only systems and total number of

PTV signals carried). Indeed, only two cable systems partially PTV distant signals—

signals that are "distant" to only 37% and 13% of their subscribers, respectively — account

for approximately 22% of the royalties paid by PTV-only systems. See id. In both cases,

the cable system already carries two local PTV signals. See id.

(ii) Fairley Approaches

93. Dr. Fairley adjusts the Bortz survey results to take into account the PTV-

only (and Canadian-only) systems in two ways: (1) the "Method 3" approach, which



assigns a 100% value to the PTV-only systems and then includes those systems with the

other respondents, see Fairley W.R.T. at 47; and (2) the "Method 2" approach, which

includes the PTV-only and Canadian-only systems, but does not assign 100% of the value

on those systems to PTV, but instead assigns some value to other categories, see id. at

61 24

94. Dr. Fairley's inclusion of values for the PTV-only and Canadian-only

systems with the Bortz respondents have a disproportionately large impact on his final

adjustments versus his other adjustments. Whereas in Method 2, his other adjustments

increase the PTV share by 1.77%, the PTV-only adjustment increases the PTV share by

3,04%. See PTV Ex, 9-R (combined 1998-99). In Method 3, the effect is greater — the

PTV-only adjustment increases the share by 3.95% vs. 1.07% for the "threshhold effect"

and WGN adjustments. See PTV Ex. 10-R.

95. There are at least two flaws in Dr. Fairley's PTV-only adjustment. First,

Dr. Fairley's assumption that the PTV-only systems would assign a high value or 100%

value to the PTV programming category is contradicted by his own testimony. Dr. Fairley

conceded in his testimony that "it is possible that a system could give PTV a zero share if

the signal was partially distant and being carried pursuant to local 'must carry'ules."

Fairley W.R.T. at 24. Yet his PTV-only adjustment does not acknowledge this possibility,

even though 31 of the 166 PTV-only Form 3 systems in 1998 and 1999 — approximately

20% of the PTV-only systems - fit this category. See Trautman W.R.T. at 6 Table 2

Dr. Fairley did not account for the PTV-only and Canadian-only adjustment in applying
his "Method 1." Tr. 10416-17 (Fairley).
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(showing 87 PTV-only systems in 1998 and 79 PTV-only systems in 1999); id. at

Appendix E (identifying 13 partially distant-only systems in 1998, 18 in 1999).

96. Secondly, the use of unweighted data by Dr. Fairley significant increases

his calculation of the PTV-only adjustment. Although the Bortz survey is weighted by the

amount of royalties paid by each system, see Tr. 246-47 (Trautman) Dr. Fairley's

adjustment does not take this weighting into account, see Tr. 10621 (Fairley). As shown

by the data in the rebuttal testimony of Mr. Trautman, PTV-only systems paid $2.59

million of the $ 103.8 million in royalties paid by Form 3 systems in 1998 and 1999. See

Trautman W.R.T. at 6, at Appendix D. Accordingly, the weighting of those systems

would result in a maximum adjustment of 2.50% to the PTV share — 0.54% less than his

Method 2 adjustment and 1.45% less than his Method 3 adjustment.

b. Automatic Zero/Threshold Effect

97. Dr. Fairley believes that it is necessary to adjust the Bortz survey to correct

for a "threshold effect" he believes biases the survey results against PTV. He contends

that cable systems may have placed a value on PTV programming even though that value

did not meet a certain "threshold" of value for taking on the costs of importing an entire

PTV signal. See Fairley W.R.T. at 6. Dr. Fairley contends that these systems would

unfairly have been assigned an "automatic zero" for PTV programming under the Bortz

survey methodology despite valuing PTV programming. See id. Dr. Fairley describes this

as a bias against PTV because the categories of commercial programming (movies,

The $2.6 million PTV-only figure is derived by adding the totals for "Systems with
Distant PBS Only" in 1998 and 1999 from Table 2. The $ 103.6 figure is derived by
adding the totals in Table 2 with the total royalties paid by all other Form 3 systems (those
with one or more U.S. commercial distant signals) in page 1 and 2 of Appendix E.



syndicated series, sports, news and public affairs, and devotional programming) may be

assigned value even though that programming may not have been carried if the cable

operator was entitled to alter the mix of programming (e.g., by deleting devotional

programming and replacing it with news programming). See id. at 8.

98. In support of his automatic zero/threshold effect argument, Dr. Fairley

points to one system that carried a minimal amount of sports programming but assigned a

substantial value to the sports category. See id. at 7. He also speculates that "it is not

clear that all distant signals will include devotional programming." Id. Dr. Fairley does

not substantiate this theory by offering any analysis of the signals carried by systems

responding to the Bortz survey. Mr. Trautman, however, testified that he believed that the

one system cited by Dr. Fairley was an "isolated example." Tr. 10329-30 (Trautman); see

also Tr. 446 (Trautman).

99. Dr. Fairley employed three different "methods" to account for the

"automatic zero" adjustments — Method 1, Method 2, and Method 3. Each method is

described briefly below and is followed by an analysis of Dr. Fairley's "automatic zero"

theory and methods.

Method 1. Method 1 involved the use of a regression prediction of
survey responses based upon the relations between answers to the
preliminary questions of the Bortz survey, questions two and three,
and the answers to the key constant sum question. See Fairley
W.R.T. 29-30. In this regard, the Fairley regression prediction used
in Method 1 replaces the actual responses of cable operators to the
Bortz survey. See id. at 31. Dr. Fairley's Method 1 is thus intended
to account for the "automatic zeros" given when a cable system
does not carry a PTV system as its only distant signal. See id. at 27.

Method 2. In Method 2, Dr. Fairley attempts to adjust for the
"automatic zeros" given to the PTV category by estimating the
value of PTV programming to the cable operators for whom the
"automatic zeros" were assigned. See id. at 33. Dr. Fairley used
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this method in his testimony in the 1990-92 Proceeding. Tr. 9964
(Fairley). Method 2 assumes that the value of PTV programming
lies somewhere between zero and the "threshold" for carriage of
programming for a system, which Dr. Fairley defined as the lowest
share the respondent gave to any category, be it 5, 10, 20 or 50. See
Fairley W.R.T at 39. These values were defined on a random basis,
based on a statistical distribution selected by Dr. Fairley.

Method 3 Method 3 addresses the "automatic zero" from a
different angle than Method 2. Whereas in Method 2 Dr. Fairley
assigns a value to PTV where a PTV signal is not carried, in
Method 3, Dr. Fairley takes away value from other programming
categories that he assumes would not be carried in the hypothetical
marketplace because they do not reach a "threshold" level of value.
See Fairley W.R.T. at 44. The "threshold" level of value is defined
in relation to the "smallest share, other than zero, that each system
gives to a category it rated." See id. at 46. As Dr. Fairley describes
it, "the bulk of systems are assumed to be assigning shares of 10 or
below to categories they would not carry if they had the choice."
Id. at 46. When Dr. Fairley predicts that the program category
would not be carried due to his threshold determination, he assigns
that category a zero value and redistributes the actual values
assigned by the cable operators to the other categories. See id. at
47. Under the threshold adjustment employed in Method 3, the
sports share increases — presumably because fewer of its values are
subject to the "threshold effect." Tr. 10643 (Fairley) ("sports
benefits, especially for Method 3 compared to Method 2.").

(i) Method 1

100. Dr. Fairley's Method 1 cannot be used as basis for adjusting the Bortz

survey to account for the "automatic zero" effect. First, Dr. Fairley conceded that Method

1 was based upon a fundamentally flawed premise. Dr. Fairley's basis for employing a

In the 1990-92 Proceeding, Dr. Fairley calculated these values using a "Geometric"
distribution, while in this proceeding, he used a "Beta Negative Binomial" distribution,
which yields a greater share for the PTV category. See Tr. 9966-97 (Fairley); Fairley
W.R.T. at 39.
" Indeed, as noted by Mr. Trautman in his testimony, one system assigned a 100% value

to live professional and team sports — indicating that the only type of programming the
operator was willing to pay for on the signal(s) it imported was the sports programming,
even though it carried other types of programming. See Tr. 491-92.
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regression prediction based upon the response to the preliminary questions was that those

questions did not suffer from a bias against PTV. See Fairley W.R.T. at 27. Dr. Fairley

belief was that a cable operator could provide an answer identifying PTV programming

regardless of whether that cable operator carried a distant PTV signal. See Tr. 10001-02

(Fairley). Dr. Fairley stated that Method 1 could not be used if the cable operator was

not asked about PTV programming in the preliminary questions if the operator's system

did not carry a PTV distant signal. See id. at 10002, 10003 (Fairley) (Q: And your results

[under Method 1] rest on that understanding, correct? A: Yes).

101. However, as indicated in the questionnaire attached as Appendix B to JSC

Ex. 1 (the Bortz study), cable operators are asked the preliminary questions about

programming popularity and use of programming in advertising with regard to the distant

signals they actually carried. Dr. Fairley did not actually read the Bortz survey

questionnaire before submitting his report. See id. at 10009 (Fairley). Upon reading the

language of these questions, Dr. Fairley concluded that survey respondents could not

identify PTV programming if a PTV distant signal was not carried. See id. at 10006

(Fairley). While Dr. Fairley later indicated that this fact did not change the results of

Method 1 "numerically," see Tr. 10605 (Fairley), Dr. Fairley did not contend that the

premise of Method 1 — that respondents could identify PTV programming whether it was

carried or not — was accurate. To the extent that Dr. Fairley did suggest that Method 1

was useful after this flaw was revealed, such an "about face" on the issue should be given

Dr. Fairley's belief was based upon a misunderstanding of Mr. Trautman's testimony.
See Tr. 10003. Mr. Trautman testified that while the questions were asked on an
"unaided" basis as to programming categories, the respondents were asked about
programming in the context of the stations listed for them. See Tr. 239-40 (Trautman).
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little credibility in light of his stated belief that could not "see a rescue" for Method 1 if

his premise were false. Tr. 10002 (Fairley).

102. Second, Dr. Fairley's use of the responses to the preliminary questions of

the Bortz survey is statistically dubious. As explained in JSC Exhibit 1, the responses to

the preliminary questions, Questions 2 and 3, are subject to wide confidence intervals. See

JSC Ex. 1 at 54. For example, in 1998, the 9.1% result for PBS is subject to a confidence

interval of +7.5%; meaning that the "real" number could be as low as 2.6% and up to

16.6%. See id. Furthermore, approximately 15% of the respondents answered all parts of

Question 3, meaning that the confidence interval for the PTV category was+29.8%, even

though the number reported was only 14.9%. See id. at 56.

(ii) Methods 2 And 3.

103. Dr. Fairley's Automatic Zero/Threshold Effect theory as applied in

Methods 2 and 3 contain several faulty premises that preclude its acceptance. As an initial

matter, the valuation of programming not carried or the de-valuation of programming

actually carried would be inconsistent with the hypothetical marketplace the Panel must

construct and the Copyright Act. As the CARP held in the 1990-92 Proceeding, the

purpose of the hypothetical marketplace being constructed is to determine the "relative

value of programming actually broadcast in terms of attracting and retaining subscribers."

1990-92 CARP Report at 65 (emphasis added). The CARP in the 1990-92 Proceeding

expressed grave concern over accepting adjustments based upon assigning value to

programming not actually carried, but felt that it required to because the adjustments went

unchallenged. See 1990-92 CARP Report at 124. Furthermore, as a matter of law,

programming that is not carried on a distant signal basis would be ineligible for royalties

under the compulsory license. See 17 U.S.C. $ 111(d)(3) (2000) (allowing royalty claims
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for only those copyright owners whose works are retransmitted distantly). Despite these

legal constraints, Dr. Fairley testified that his automatic zero adjustments either

compensate PTV for programming that was below the value necessary for purchase in the

marketplace (Method 2), see Tr. 9994-95 (Fairley), or disgorge the value of programming

that Dr. Fairley predicts would not be carried in the marketplace (Method 3), see Tr.

10631 (Fairley). As such, his "automatic zero" adjustments are infirm as a matter of

law."

104. Moreover, Dr, Faixley's theory is economically unsound, Both Dr. Joskow

and Dx, Crandall testified that it would be improper as a matter of economic theory for the

Panel to assign relative values based on a marketplace in which the carriage of

programming was different from that what was actually carried. See Joskow W,R.T. 8-9„

CrandaH W.R.T. 5-6 ("Without some grounding in the actual choices made by cable

operators, it would be impossible to say anything about the hypothetical market for distant

signals"); see also Trautman W.R.T. at 2 (noting that in actual marketplace„cable systems

cannot carry all available networks that may have value and that cable networks not

carried receive no marketplace compensation). Dr. Joskow testified that it would be

inappropriate to make any adjustments to the Bortz survey based on programming not

actually carried. See Tr. 9025 (Joskow) ("Q: Okay. You should not adjust the Bortz

results to account for any kind ofprogramming that is not carried. A: Correct.").

As discussed in paragraphs 230-232 below, in any event, the Method 2 and Method 3

adjustments for the "automatic zero/threshold effect" proposed by Dr. Fairley both result
in the JSC having a higher "starting point" Bortz share in the 1998-99 Proceeding than in
the 1990-92 Proceeding.
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105. Finally, Dr. Fairley's "automatic zero/threshold effect" adjustments fail the

very purpose they were intended to correct — the equal treatment of all program categories.

Dr. Fairley's automatic zero adjustment in Method 2 and his threshold effect adjustment in

Method 3 do not allow for the possibility that cable operators might value other

programming categories not carried. As Mr. Trautman testified, a cable operator may

attach some value to commercial distant signal programming not carried, such as sports or

movies on an independent signal that would be subject to the 3.75% rate. See Trautman

W.R.T, at 2, Dr. Fairley acknowledged this possibility. See Tr. 9999-10000 (Fairley)

("you can expect that [the importation of an additional independent stationj would have

some influence on [] that system's valuation"), Accordingly, a system that gave the "live

professional and team sports" category a low value because it only imported a regional

independent station with a limited amount of sports programming might actually assign a

higher value to sports programming if it carried WGN, but does not carry WGN because

of the 3.75% royalty rate it would have to pay. Recognition of such a value might mean

that the value assigned a sports category is not dropped under Method 3 because it falls

below the "threshold" level. Dr. Fairley made no attempt to adjust for the possibility that

commercial programming not carried might have value. See id. at 10001-02.

c. WGN Substitution

106. Dr. Fairley also makes an adjustment to the Bortz survey results to account

for what he perceives as the "systematic" inflation of the Bortz survey shares of the

Program Suppliers category because approximately half of the programming carried

nationally on WGN's satellite signal is non-compensable. See Fairley W.R.T. at 4, 18.

Dr. Fairley's understanding was that all of the non-compensable programming was in the

Program Suppliers'ategory, see id. at 18, and that cable operators were not made aware
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of the substitution of programming, see id. In order to "correct" this flaw, Dr. Fairley

adjusts the Syndicated and Movies shares pro rata for the proportion of hours that are

compensable, after accounting for any other signals that might be carried. See id. at 19.

Despite his criticism, Dr. Fairley does not offer a concrete suggestion to revise the

methodology of the Bortz survey to exclude non-compensable programming.

107. While Dr. Fairley's WGN adjustment is new in this proceeding, the issue

of the non-compensable programming is not. In the 1990-92 Proceeding, the JSC

submitted the testimony of Peter Lemieux, who calculated that 21% and 29% of the

programming on WGN and WWOR was non-compensable, respectively, during a period

in which they were two of the three most widely carried superstations. See 1990-92

Lemieux W.D.T. at 20 (D5:36). No adjustment to the Bortz survey to take into account

the non-compensability of WGN and WWOR programming was recommended by the

parties, nor did the CARP raise the issue on its own. It is thus difficult to imagine why

Bortz Media would adjust its methodology to account for an issue that was present but

ignored by the parties in the last proceeding.

108. Regardless of the timing of Dr. Fairley's adjustment, his attempt to adjust

the Bortz survey for the non-compensability of programming on WGN has three serious

defects: (1) it equates the amount of programming time with programming value — a

concept long since rejected in distribution proceedings; (2) it fails to account for the

Dr. Fairley does not suggest that the WGN issue demonstrates a bias in the survey
against PTV or in favor of the JSC; indeed, the JSC's share increases under the WGN
adjustment. See Fairley W.R.T. at 18; PTV Ex. 9-R (showing the effect of the WGN
adjustment on the sports category).
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difference in non-compensability between the movies and syndicated series category; and

(3) it ignores that the non-compensability issue would affect the Devotional category.

109. First, Dr. Fairley's adjustment is flawed inasmuch as it makes a straight-

line reduction in the value of the syndicated series and movies category based on the

amount of programming time that is non-compensable. It has long been a tenet of

distribution proceedings that time does not equate with value. See 1978 CRT

Determination, 45 Fed. Reg. at 63037 (stating that "an allocation of royalties mainly based

on the amount of time occupied by particular categories of programming would ignore

market considerations and produce a distorted value of programming"); 1980 CRT

Determination, 48 Fed. Reg. 9563 ("the Tribunal does not view time-based considerations

as any more than of limited value"); 49 Fed. Reg. 37653, 37655 ("the total number of

hours of categories of programming on distant signals provides limited guidance to a

reasonable allocation of cable royalties"). Mr. Trautman testified that cable operators may

place value on different syndicated series or other programs, making a mechanical

application based on hours not "the salient issue." Tr. 526 (Trautman).

110. Indeed, an inspection of PTV Exhibits 12-X and 13-X, which are the

comparable national and local schedules for WGN during a week in 1998, reveals that a

large portion of the compensable programming may be of lower value than the

compensable programming. For the most part, the prime-time syndicated series

programming on WGN (from 7-10 p.m.) is compensable. Compare PTV 12-X with PTV

13-X. Similarly, a substantial amount of syndicated series programming on during the

midday and late-night is non-compensable. See id. Dr. Fairley's method, however, would

assume that a cable operator valued such midday and late-night programming equally with



the WGN prime-time programming, thus supporting a straight-line reduction of the

syndicated series category. Given the higher value of prime-time programming, see 1990-

92 Bortz W.D.T. at 35-36 (D2:2), Dr. Fairley's straight-line adjustment is inappropriate on

its face.

111. Second, Dr. Fairley's WGN adjustment fails to account for the differential

amounts of movie and syndicated series programming that is non-compensable. In both

1998 and 1999, the movies category received a higher value from cable operators than the

syndicated series category. See JSC Ex. 1 at 3. However, according to PTV Exhibits 12-

X and 13-X, only one of the four movies shown by WGN — a late night feature — would

fall into the non-compensable category. Compare PTV Ex. 12-X with PTV Ex. 13-X.

Even though cable operators might place little or no value on late-feature movie

programming when assigning value to distant signal movies, Dr. Fairley would still make

a straight-line reduction of 50+% to the movies category (assuming that WGN was the

only signal carried).

112. Third, Dr. Fairley made no adjustment to the devotional programming

category. See Tr. 10655 (Fairley). Again, however, a review of PTV Exhibits 12-X and

13-X reveal the imprecision of Dr. Fairley's WGN adjustment. His "assumption" that all

the non-compensable programming was in the two Program Suppliers'ategories is

incorrect; the Monday through Friday, 5 a.m. to 7 a.m. period on the national WGN

schedule shows a number of programs not on the local WGN schedule and that are

identified as Devotional programs in Dr. Fratrik's testimony. Compare PTV Ex. 12-X

with PTV Ex. 13-X and NAB Ex. 10 at Appendix 3. Given this two-hour "block" of

devotional programming each weekday morning, it is clear that a substantial portion of the
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non-compensable programming on WGN falls in the devotional category, not the movies

and syndicated series categories. Accordingly, Dr. Fairley's WGN adjustment should not

be accepted because it wrongly attributes the entirety of non-compensable programming to

the syndicated series and movies category.

7. Cate or Definitions

113. As discussed in Mr. Trautman's testimony, when the cable operators

survey was first introduced into the distribution proceedings, concerns were expressed

regarding the wording of the descriptions of the various programming types. See JSC Ex.

1 at 34. Accordingly, the category definitions have been refined and perfected over the

years to convey the Phase I category being represented more precisely and concisely. See

id. Indeed, in response to the CRT's desire for "enhanced programming definitions," in

the context of the 1989 Proceeding, Bortz Media revised the definitions based upon the

category definition employed by the CRT itself in making its distribution determinations.

See id. at 35. As a result of these improvements, the 1990-92 CARP made no reference to

any concern with the category definitions used in the 1992 Bortz survey, despite criticism

of the category definitions by one of the Program Suppliers'itnesses. See 1990-92

CARP Report at 56-57.

114. Despite these refinements, the NAB raised the issue of the propriety of the

category definitions during cross-examination of Mr. Trautman and Mr. Egan. In

response to the questions about whether particular shows such as magazine shows or

coaches shows would be placed in the "News and Public Affairs" category, Mr. Trautman

acknowledged that within all of the categories there is an amount of programming "on the

fringes" that a respondent may place in a wrong category, but testified that such fringe

programming is unlikely to account for substantial value. Tr. 323 (Trautman). However,
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Bortz Media is aware of no instances in any of its surveys where respondents expressed

confusion regarding the programming categories. See JSC Ex. 1 at 34. Mr. Trautman

stated that cable operators respond based on their "dominant impression" of the

programming that was on the distant signals being carried. See id. at 326-27 (Trautman).

He testified that, consistent with how cable operators act in the marketplace, survey

respondents are unlikely to allocate substantial value on a program by program basis:

I think that our respondents are responding to the survey in
the same way that they look at programming networks when
they make decisions about carriage, in the sense that they
are not thinking — there may be certain very high value
programs that they think of right off the bat in terms of their
value in relation to a particular distance signal.

But they are not thinking about each and every
program that is aired on that signal. They are thinking about
the general categories ofprogram.

Tr. 324-25 (Trautman). Mr. Trautman's testimony in this regard was consistent with the

testimony of Paul Bortz in the 1990-92 Proceeding. See 1990-92 Bortz W.D.T. at 21

(D2:2).

115. The NAB's attempt to raise the issue of the appropriateness of the category

definitions is curious in light of the NAB's strong support of the definitions in prior

proceedings. Indeed, NAB proffered a witness in the 1989 and 1990-92 Proceedings, Dr.

Ducey, that defended the category definitions in the Bortz survey and the concept that

cable operators use a "dominant impression" to value categories. As Mr. Ducey testified

in the 1989 Proceeding, "News and Public Affairs programming is, I would think,

understood as a dominant impression that's understood well enough by cable operators [to

include other station produced programs]." 1989 Tr. 2492 (Ducey) (D6:1). He testified

that the Bortz survey provides the best estimate of what station produced programming
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should get as an award, id. at 2494, and that he was comfortable with the scope of the

definition of the "News and Public Affairs" category, id. at 2492. Similarly, in the 1990-

92 Proceeding, Dr. Ducey testified that the category definitions of the various

programming types were "appropriately identified for measurement," see 1990-92 Tr.

2092 (Ducey) (D6:9), and there would be a "large overlap" between the CRT's definition

of the program types and the category definitions used in the Bortz survey, see id. at 2095.

116. Moreover, to the extent that "other" kinds of programming fall within the

NAB category, NAB has not attempted to quantify the amount of value such programming

would add to the News and Public Affairs category in the Bortz survey. When the NAB

presented its own constant sum cable operator survey in the 1983 Proceeding, the NAB

category was described as "new and other programs produced by commercial stations"

and was defined as including "children's programs, public affairs programs and talk shows

hosted by the station's own personalities." 1983 CRT Determination, 51 Fed. Reg. at

12799. Despite the lengthier program definitions, the results of the NAB constant sum

survey for the NAB category had overlapping confidence intervals with the 1983 Bortz

survey. Compare 1983 CRT Determination, 51 Fed. Reg. at 12798, 12796 (NAB and

Bortz survey cable operator survey results and confidence intervals).

117. The record shows that the "News and Public Affairs" category in the Bortz

survey encompasses NAB programming extremely well. While Dr. Ducey makes

anecdotal references to the "children's programming" and "post-game shows" 'ther

'AB's claim that pre-game and post-game shows add value to its claim also may be
subject to some dispute. If a pregame or postgame telecast is part of the game telecast and
not a distinct copyrighted program, it would fall within the JSC claim. See 1978 CRT
Determination, 45 Fed. Reg. at 63035.
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types of programming within the NAB category, NAB makes no effort to quantify the

amount or value of such programming. Dr. Ducey himself concedes that station produced

news represents the "great majority" of NAB programming. See Ducey W.D.T. at 13. The

record supports Dr. Ducey's concession; an analysis of the data presented by Dr. Fratrik

applying the same TV Data categories he used in his study, see JSC Ex. 10-X, Tr. 2158-59

(Fratrik), showed that, in 1998 and 1999, approximately 95% of the NAB programming

on WGN and WPIX — the two most widely carried distant signals - fell within the "News"

and "Public Affairs" categories.'.

Canadian Criticisms

118. A criticism raised by the Canadian Claimants in this proceeding, as in prior

proceedings, is that the Bortz survey does not have a large enough sample of cable

operators that carry Canadian signals to make precise estimates of the value of Canadian

programming. See Calfee W.R.T. at 4. Bortz Media's report in this proceeding concedes

as much, stating that "the survey methodology is not designed to develop estimates with

small relative error rates for programming carried by fewer than four percent of systems

and that (when measured across all systems) accounts for only fractions of a percentage

point of value." JSC Ex. 1 at 42. Indeed, the Canadian category was only added after the

1983 Bortz survey was criticized for not attempting to value Canadian distant signals. See

Trautman W.R.T. at 8. As Mr. Trautman testified, the difficulty in measuring the

marketplace value of Canadian programming is reflected in the wide confidence intervals

Indeed, JSC Ex. 10-X shows that the percentage of NAB programming categorized as
"News" and "Public Affairs" programming on WGN and WPIX actually increased from
1992 to 1998-99. See id.
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for the Bortz survey estimates for the programming on Canadian signals. See Tr. 548-49

(Trautman).

119. Notwithstanding the difficulty in measuring the relative marketplace value

of Canadian programming, the Bortz survey's results for just a handful of systems have

shown fidelity to the results produced by much larger samples. As Dr. Ringold testified,

in the year 1992, her survey of all cable operators that carried Canadian signals included a

"Bortz-type" question asking the respondent to assign relative marketplace values for all

of the distant signal programming the cable system carried. See Tr. 5692 (Ringold). The

results of Dr. Ringold's "Bortz-type" question "essentially showed the same value" as the

values shown in the Bortz survey. See Tr. 5695 (Ringold). To Dr. Ringold, the similarity

in the results demonstrated the reliability of the Canadian survey. See id. Conversely, the

similar results obtained by Dr. Ringold allows greater confidence in the Bortz survey

allocation for Canadian signals. See Trautman W.R.T. at 9.

G. Results of Bortz Surve

120. The following table shows the average results of the Bortz surveys in 1990-

92 and in 1998 and 1999, and includes Dr. Fairley's unweighted adjustments for the 1990-

92 period as well as the range of results created by his three Methods in 1998 and 1999.
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Bortz Survey Results 1990-92, 1998 A 1999
Original and w/ Dr. Fairley's Adjustments

Category

Live Team
Sports

Movies

Syndicated
Series

News k
Public Affairs

Devotional

PBS

1990-92
Average

37.4

27.1

15.4

13.0

1990-92
Avg. W/

Fairley Adj

36.2

26.2

14.9

0.3

1998 Bortz
(Adj,)

36.6

21.3

17.6

14.4

1999 Bortz
(Adj.)

38.3

21.3

15.6

5.5

1998 Fairley
Ranges*

39.0-44.4

7.2-14.9

10.5-13.2

16.2-17.9

3.5-5,9

8.8-13.9

0.0-3.3

1999 Fairley
Ranges*

40.4-46.5

10.7-15.1

8.7-10.8

15.5-23.6

0.0-2.7

*Dr. Fairley uses unweighted Bortz data, Ranges are based on results shown in Tables 10, 12

k 13 of Dr. Fairley's corrected testimony. They reflect the ranges for all adjustments
combined for Methods 1, 2, and 3.
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121. The parties introduced several other quantitative studies that were intended

to measure - directly or indirectly - the relative marketplace value of different

programming categories:

1. Canadian Survev — The Canadian Claimants offered a constant sum
survey of cable operators'aluation of programming categories on
Canadian signals;

Rosston Recession Analvses — The NAB offered a the testimony of
Dr. Gregory Rosston, who performed regression analyses in which
the royalty payments made by cable systems were related to the
minutes ofprogramming per category on those systems;

3. Nielsen studv — The Program Suppliers offered a study of the
amount of relative time that People Meter households viewed the
different types ofdistant signal programming;

Fratrik time studv — The NAB offered a study of the relative
amounts of compensable programming time weighted by distant
subscribers for the various categories of programming in 1992 and
1998-99; and

Johnson subscriber instances studv — The Public Television
Claimants offered Dr. Johnson's study of the number of distant
subscribers weighted by the amount of compensable programming
time.

122. Each of these quantitative studies are discussed in detail in the following

sections.

I. CANADIAN CONSTANT SUM SURVEY OF CABLE OPERATORS

123. The Canadian Claimants also presented their own constant sum survey of

cable operators to demonstrate the relative value of the different kinds of programming on

Canadian stations carried as distant signals by U.S. cable systems. See Canadian Ex. 5-A

at 2 (Ringold and Ford Report). The purpose of the Canadian survey is to allocate the

royalties that are in the "pool" attributed to the carriage of Canadian signals. See Tr.

5556-57 (Ringold). In this regard, the Canadian survey is applied to the amount of fees
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generated by the carriage of Canadian signals to determine an overall royalty allocation

for the Canadian Claimants. See Tr. 5348 (Bennett). The Canadian Claimants also

presented the results of a similar constant sum survey in the 1990-92 Proceeding. See Tr.

5523 (Ringold).

124. Like the Bortz survey, the Canadian survey employs the constant sum

methodology. Dr. Ringold, the sponsor of the survey, stated that she chose the constant

sum methodology because:

It's particularly appropriate to this task. Constant sum
scaling has been demonstrated to approximate pretty closely
actual valuation decisions that consumers make and by
consumers here I don't mean necessarily final consumers
such as ourselves, but business to business consumer, any
sort of consumer.

Tr. 5583-84 (Ringold). She described the constant sum approach as "timeworn, well-

tested, well-understood, well-performing method for this kind of valuation activity." Tr.

5533 (Ringold). Dr. Ringold testified that the decision to employ constant sum

methodology was clear:

Frankly, constant sum is, in my view, the most appropriate
and I have long argued that that is the only thing that we
need and so I came into the setting after it had been
described for me thinking about it this way and sort of
sticking to my guns over time. And so I probably didn'
consider others once I saw the problem. I knew what the
method ought to be.

Tr. 5586 (Ringold).

125. Using the constant sum methodology, the Canadian survey asks cable

operators to assign a total value of 100% across seven different categories of programming

that is carried on Canadian signals. See Canadian Ex. 4-A at 10-11. Thus, for example, a

cable operator carrying CBUT as a distant signal is asked to provide the relative value of
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the programming broadcast on CBUT. The survey lists seven categories: (1) live

professional and college team sports, excluding Canadian Football League games; (2)

Canadian produced news, public affairs, religious and documentary programs; (3) U.S.

syndicated series, movies, and specials; (4) sports programming such as the Olympics,

Canadian Football League games, skating, skiing, tennis and auto racing; (5) Canadian

produced series, movies, arts and variety shows, and specials; (6) Canadian produced

children's programming; and (7) "other" programming. See Canadian Ex. 4-A at

Appendix 5 (English-language survey questionnaire). The relative value of the Canadian

programming as a whole is derived by summing the second, fourth, fifth and sixth

categories. See Tr. 5680 (Ringold). The other two categories are assigned to the JSC and

Program Suppliers. See Canadian Ex. 4-A at 14-15.

126. Furthermore, as is seen in the key constant sum question, the Canadian

survey is limited to assigning relative value to programs on particular signals, unlike the

Bortz survey, which assigns relative value across all signals. See Tr. 5349 (Bennett)

("And your approach differs from the Bortz approach in the sense that what Bortz would

do is he would go into this particular cable system, and he would ask them to divide the

royalty fund among all of the distant signals programming categories, right? MR.

BENNETT: Correct."). The Canadian survey does not address the question of the

relative value among signals; instead, the Canadian Claimants rely upon a fee-generated

methodology to determine how the royalties should be allocated among signals. See Tr.

5556-57 (Ringold). Accordingly, the applicability of the Canadian approach relies upon

the acceptance of a fee-generated approach.
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127. Using the aforementioned methodologies, the Canadian survey produced

the following results in 1998 and 1999:

Canadian Constant Sum Survey Results
1998 & 1999

Category 1998 1999

Live professional and collegiate team sports
(excluding CFL games)

29

U.S. syndicated series and movies 13

Canadian news, public affairs, religious and
documentary programs

Canadian-produced series, movies, arts and
variety shows and specials

Canadian-produced sports programming

Canadian-produced children's programming

Total Canadian producedprogramming

16 16.2

12.5 13.7

22.9 19.7

7.7 8.6

5%i 58.2

See Canadian Ex. 5-A at 13-15.

128. The report of the Canadian survey differs somewhat from the report

submitted in the 1990-92 Proceeding, making it difficult to compare the results directly.

As noted by Dr. Ringold, the sixth and seventh categories, "Canadian produced children'

programming" and "Other" were added for the purposes of the 1993 and 1994 Canadian

surveys. See Tr. 5678-79 (Ringold). No corresponding categories thus existed in the 1991

and 1992 surveys. Similarly, in the 1990-92 Proceeding, the Canadians presented the

results of a "Bortz-type" question, but did not do so in this proceeding. See Tr. 5692-93

(Ringold). In the 1990-92 Proceeding, the Bortz-type question showed an overall value of

8.68% for Canadian programming on the systems that carried Canadian signals, a result
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very similar to the values given by cable operators carrying Canadian signals in the Bortz

survey. See Tr. 5696-97 (Ringold); Trautman W.R.T. at 9.

II. ROSSTON REGRESSION ANALYSIS

129. The NAB presented the results of a multiple regression analysis performed

by Dr. Gregory Rosston. This regression analysis was sponsored as a "new econometric

study, of a comprehensive scope made possible for the first time" that could form a

"substantial economic basis on which to determine the relative value of the Phase I

claimants'rograms in 1998-99." NAB Prehearing Memorandum at 4. Dr. Ducey

suggested that this regression analysis could be used as a "starting point" for allocating

royalties, but admitted that adjustments probably needed to be made to it. See Tr. 1882

(Ducey).

130. Dr. Rosston's regression analysis attempts to "analyze the relationship

between royalties paid by cable operators for the carriage of distant signals and the

programming on those distant signals." Rosston W.D.T. at 2. For the purposes of

analyzing that relationship, the "programming" he refers to is the quantity ofprogramming

minutes by programming category. See id. at 7. In this regard, the purpose of Dr.

Rosston's model is to explain the amount of additional royalties paid by cable systems can

be associated with the different kinds of programming represented in this proceeding. See

id. at 22; Tr. 2696 (Rosston) (identifying the amount of royalties as the dependent variable

his model is attempting to explain). Because the royalties paid are not the result of free-

market negotiations, however, see id. at 2, the Rosston regression analysis does not inform

the Panel of the relative marketplace compensation each claimant would receive absent the

compulsory license, see Tr. 1879 (Ducey) (stating that the Rosston regression analysis "is
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not la] study of the free market."). Dr. Ducey admitted that the relative shares produced

by the Rosston regression analysis might be different in a free marketplace. See Tr. 1878-

79 (Ducey) ("if the different kind of categories are allowed to compete between each

other, with the people buying the programming the shares might be different.").

131. As will be discussed below, regression analyses are not new to these

proceedings. As with prior regression analyses, the Rosston regression analysis is subject

to some criticisms, both in its methodology and in its fundamental approach. Because the

analysis was performed for the years 1998 and 1999 alone, it does not have a long history

with which its reliability can be judged. The testimony of several experts indicates the

Rosston model is fragile and its results are subject to wide variability. In the end,

however, the results of the Rosston regression analysis do not undermine and are roughly

consistent with the results of the Bortz surveys.

A. Use of Re ressions in Prior Proceedin s

132. The Rosston regression analysis is only the latest in a series of regression

analyses presented in the cable royalty distribution proceedings. Apparently, the type of

data regarding royalty amounts and cable system distant signal carriage patterns holds

some attraction to econometricians who attempt to model the distant signal universe.

None of these regression analyses, however, have been accepted by the CRT or the

CARP; each had flaws that prevented their consideration as useful evidence. Moreover,

none were subsequently presented in a later proceeding with improvements intended to

respond to past criticism.

133. In the 1979 Proceeding, the NAB presented the results of two regression

analyses. First, the NAB offered a regression analysis performed by Information and

Analysis, Inc. in an attempt to show that the popularity of particular programs was not a
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factor in a cable operators'election of a distant signal for retransmission. See 1979 CRT

Determination, 47 Fed. Reg. at 9883. Second, the NAB offered a econometric analysis

prepared by Wharton Econometrics Forecasting Associates, Inc. that suggested that the

selection of distant signals was related to (1) the amount of non-network distant signal

time occupied by station-oriented programming, (2) the proximity between cable systems

and the distant signals they import, and (3) the respective size of the television market

from which the signal is being imported with respect to the television market into which it

is being retransmitted. See id. The CRT made no reference to these studies in its making

its award to the NAB.

134. During the 1979 Proceeding, the JSC also presented their own regression

analysis, conducted by Lexecon, Inc. That study was intended to demonstrate the rather

limited principle that the "amount of time sports programming is carried by stations has a

significantly greater impact on whether that station is carried as a distant signal than does

the amount of time it carries of other types of programming." Id. at 9882. The study

showed that the marginal effect of sports programming on whether or not a station would

be carried was 5.9 to 6.6 times greater than that of movies and syndicated programming.

See id. The CRT, however, found the Lexecon regression analysis to be helpful because

of "various technical and conceptual limitations of that study, such as the treatment of the

alternative dependent variables." See id. at 9893.

135. The 1990-92 Proceeding featured two regression analyses, sponsored by

the Program Suppliers and presented by Dr. Stanley Besen and Dr. John Woodbury. The

Besen study employed a multiple regression analysis to estimate the relative value to cable

operators of each program category carried on distant signals (excluding PTV and
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Canadian programming). See 1990-92 CARP Report at 67. Dr. Besen performed this

analysis by measuring the correlation between changes in compulsory license royalty fees

paid by cable systems and changes in viewing hours for each program category carried by

those systems. See id. Dr. Besen's regression analysis produced a royalty share of 86.3%

for Program Suppliers, 7.7% for the JSC and negative shares for the NAB and the

Devotional Claimants. See id. at 68-69.

136. Dr. Besen's regression analysis was subject to a great deal of criticism. All

four expert witnesses — one offered by the JSC, one by PTV, one by the Devotionals and

one by the NAB — criticized the Besen regression analysis for "foreordaining" the results

of the analysis by utilizing viewing hours as a measure to cable operators. See id. at 70.

Among other criticisms, NAB's expert witness, Dr. George Schink, suggested that Dr.

Besen's study should be disregarded because it omitted critical variables, had

multicollinearity issues, and had a low explanatory power of only 30%. See id. at 74.

137. In the end, the CARP rejected the use of Dr. Besen's regression analysis in

the 1990-92 Proceeding. In particular, the CARP found that the use of Nielsen viewing

hours as the measure of program value "inevitably forecasted" the outcome of the Dr.

Besen's regression analysis. See id. at 75. The CARP also cited the regressionanalysis'ailure

to explain 70% of the changes in distant signal programming as a reason to reject

it. Seeid. at 76.

The explanatory power of a regression analysis is represented by the "r squared" value.
See Tr. 2776 (Rosston). Thus, for example, an r squared value of .70 would mean that the
regression model explained 70% of the variation in the particular data element being
studied — the dependent variable. See id.

112



138. Program Suppliers also offered a regression analysis performed by Dr. John

Woodbury. The purpose of Dr. Woodbury's regression analysis was to determine the

correlation between the Bortz survey respondents'ypothetical budget allocations and the

share of programming for the type of distant signals actually carried. See id. at 56. In

doing so, Dr. Woodbury assumed that the viewing shares or hours ofprogramming for the

categories given high allocations by the respondent would correspond to those allocations.

See id. Dr. Woodbury's regression analysis was criticized by the other claimants on the

basis that he presumed that hours of programming or viewing corresponded to value. See

id. at 62. The CARP did not mention Dr. Woodbury's regression when analyzing the

significance of the Bortz survey. See id. at 65-66.

B. Methodoloev

1. Data Collection And Repression Processine

139. Dr. Rosston's regression analysis is, at essence, built on the amount of

minutes of each programming category broadcast on stations retransmitted as distant

signals. Dr. Rosston received data from Cable Data Corporation on the royalties paid and

the distant signals carried by each Form 3 cable system in the years 1998 and 1999. See

Rosston W.D.T. at 16. Dr. Rosston was also provided data from Dr. Fratrik's study of the

number of minutes of programming of each type on each station that was carried as a

distant signal in 1998 or 1999. " See id. Combining these two databases of information

Dr. Rosston did not perform a regression analysis for the year 1992. See Tr. 2944
(Rosston) ("I haven't thought about doing one for 1992"). Accordingly, Dr. Rosston
concedes that his study does not show whether there has been a change in the relative
marketplace values of distant signal programming from 1992 to 1998-99. See Tr. 2840
(Rosston).
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created a dataset of information on the number of minutes of each type of programming

carried by each cable system. See id.

140. Dr. Rosston included more than royalties and programming minutes in the

dataset he used for his regression analysis. In order to account for the "large number of

factors" which affect the royalties paid by a cable system, Dr. Rosston added certain

variables to the dataset to complete his model: (1) the number of subscribers to the cable

system in the prior period (the so-called "lagged subscribers" variable); (2) the number of

activated channels for the cable system; (3) the average household income of the market in

which the cable system was located; (4) the total number of local channels carried; (5) a

variable to account for the payment of 3.75% royalties; and (6) a variable to account for

the carriage of partially distant signals. See id. at 8-11.

141. Dr. Rosston excluded certain cable systems from his analysis. He excluded

cable systems that did not carry distant signals. See id. at 12-13. He also divided his

dataset into two subsets — one with all cable systems with distant signal carriage (the

"Greater-Than-Zero" model), and one with all cable systems that carried one or more DSE

(the "Greater-Than-Or-Equal-To-One" model). See id. at 13.

142. Once the dataset was completed, Dr. Rosston used a computer program to

run his regression analyses on the variables. See Tr. 2668 (Rosston). He ran his

regression analysis separately on the Greater-Than-Zero and Greater-Than-Or-Equal-To-

One datasets, "within milliseconds of each other." Tr. 2891-92 (Rosston). The computer

program analyzed the dataset and generates the estimated coefficients for the variables.

See id. For the programming variables, these coefficients "represent the effect of an

additional minute of programming in each of the categories on royalties, holding constant
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all other minutes and other factors." Rosston W.D.T. at 22. In other words, the coefficent

of 1.63 for sports programming indicates that carriage of an additional minute of distant

signal sports programming by a cable system would lead to an increase in royalties paid

by that system of $ 1.63. See id. By comparison, the coefficient produced for PTV

programming showed that an additional minute of PBS programming generated $0.067 in

royalties, or approximately 1/25'" the amount generated by sports programming. See id. at

19. The coefficients produced by the Rosston regression analyses are as follows:

Claimant 'Group

Program Suppliers
Sports
Commercial TV
Public Broadcasting
Devotional
Canadian

Coefficients in Rosston Regression Analyses

Greater-Than-.Or-

Zqro CoeKcient . Coef6cient
0.152 0.151
1.631 1.856
0.146 0.143
0.067 0.066

-0.318 -0.311
-0.055 -0.056

2. Analvsis And Presentation Of Results Of Recession Analyses

143. Once the regression analyses were completed, Dr. Rosston checked the

results to see whether they made sense based on the expectations he had about the cable

industry. See Tr. 2649 (Rosston). Dr. Rosston concluded that they did meet his

expectations based upon the fact that, among other things, the fact that his regression

analysis showed that "[s]ports is substantially more valuable than the other stuff, which

when I come to sort of checking the reasonableness of results makes some sense." Tr.

2648 (Rosston). Moreover, Dr. Rosston thought that the similarity between the results of

his regression analysis and the Bortz survey were "very good," in light of the completely

different methods used by the two studies. See Tr. 2920 (Rosston).
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144. Subsequently, in order to "test" his model for robustness, Dr. Rosston also

completed a "fixed effects" and "random effects" regression analysis. See Rosston

W.D.T. at 12-13. Dr. Rosston described these regression analyses as "checks" on his

model. See id. at 12. However, these "robustness" tests failed to produce the same level

of statistical significance as his original models. The random effects regression failed to

produce statistically significant coefficients for the PTV and Canadian categories. See

Rosston W.D.T. at 21. The fixed effects regression failed to produce statistically

significant coefficients for half of the programming categories. See id. at 22.

145. Dr. Rosston used the coefficients produced by the Greater-Than-Zero

regression analysis to determine the ultimate share of royalties for each programming

category. He did this by multiplying the coefficient for each category by the number of

programming minutes for that category in his study'o come up with a "total value" for

the category. See Tr. 2655 (Rosston). He then divided that number by the total for all

programming categories to come up with a percentage share of the total. See id.

146. Dr. Rosston decided not to use the results of the Greater-Than-Or-Equal-

To-One regression in presenting his testimony. See Tr. 2854-55 (Rosston). The Greater-

Than-Or-Equal-To-One regression produced a higher relative share for sports

programming and lower relative shares for the Commercial TV and PTV categories. See

Dr. Rosston's analysis did not deduct minutes attributable to signals that were carried
only as partially distant signals. See Tr. 2637-38 (Rosston). Accordingly, while Dr.
Fratrik's study reported that PTV's share of all programming minutes was 14.87%, the
PTV minutes reported by Dr. Rosston (64,107,541) equaled 20.13% of all the minutes in
his study. By the same token, the percentage of sports programming minutes, 3.58% was
substantially less than the 4.91% reported by Dr. Fratrik. Compare Rosston W.D.T. at 23

with NAB Exhibit 10 at 13. The shift in minutes in favor of the PTV category is likely the
Footnote continued on next page
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JSC Ex. 14-X. The basis for Dr. Rosston's decision was that his preferred model, the

Greater-Than-Zero model allowed him to use more information and allowed him to

provide more precise estimates. See Tr. 2847 (Rosston). However, Dr. Crandall noted

that the marginal information gleaned from the extra observations included in the Greater-

Than-Zero model was likely to be small. The Greater-Than-Or-Equal-To-Zero model,

however, had virtually the same explanatory power, see Tr. 2854 (Rosston), and had more

statistically significant coefficients for the variables included in the analysis than the

Greater-Than-Zero model, see Rosston W.D.T. at 19; Rosston W.D.T. at Appendix C.

However, Dr. Rosston admitted that, while his model was intended to measure "the actual

marketplace behavior of the cable systems," Tr. 2646 (Rosston), cable systems carrying

fewer than one DSE would face no additional royalty expense for carrying additional

signals, see Tr. 2847-49 (Rosston). Because these systems face a zero marginal royalty

rate for acquiring distant signal programming, Dr. Crandall contended that this model

should be afforded equal weight. See Crandall W.R.T. at 6-7. The results of the Greater-

Than-Or-Equal-To-One regression analysis were presented in JSC Exhibit 14-X.

C. Criticisms

147. As with the other regression analyses presented in the past, the Rosston

regression analysis was subject to considerable criticism. Dr. Robert Crandall, a JSC

witness, Dr. John Calfee, a witness for the Canadian Claimants, Dr. Martin Frankel and

Dr. Arthur Gruen, witnesses for the Program Suppliers, all provided rebuttal testimony

that criticized the Rosston regression analysis. The criticisms of the Rosston regression

Footnote continued from previous page
result of the fact that approximately 33% of all distant instances of carriage of PTV signals
are partially distant instances. See Hazlett W.D.T. at Appendix E.
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analysis focused on several issues with the Rosston regression analysis: (1) the variability

of its results; (2) its failure to account for the "seller's side;" and (3) its lack of explanatory

power.

Variabilitv Of Results Of Reeression Model

148. The testimony of Drs. Crandall and Frankel demonstrated the variability of

the results of the Rosston regression model. This variability was demonstrated by the

analysis presented by Dr. Crandall. In his rebuttal testimony, Dr. Crandall divided the

Rosston regression dataset into separate datasets for 1998 and 1999 — as suggested by a

question from the Panel — and performed the same regression analysis for the years 1998

and 1999 separately. The results of that analysis revealed very different shares in each

year; whereas the "Sports" share in 1998 was 30.34% in 1998, it was 36.51% in 1999. See

Crandall W.R.T. at 4. The "Commercial TV" share was 13.35% in 1998, but possibly 0%

in 1999. See id. at 5. This variability occurred even though Dr. Rosston testified that he

did not recall seeing a "big difference" in the data between 1998 and 1999. See Tr. 2657

(Rosston).

149. Dr. Frankel also demonstrated the variability of the Rosston regression

analysis in his rebuttal testimony. He concluded that "when non-program minute[]

variables are altered, the coefficients change substantially." Frankel W.R.T. at 12. In

support of his conclusion, Dr. Frankel noted that the exclusion of certain variable

unrelated to programming minutes cause large changes in the royalty shares produced by

the analysis. For example, Dr. Frankel testified that statisticians often remove a variable

when it has a high correlation with the variable being studied — in this case, royalties.

Because of the high correlation between subscribers and royalties, Dr. Frankel removed

the "lagged subscribers" variable from the model. See Frankel W.R.T. at 13. The results
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of that regression produce a royalty share of 60.95% for Sports and 38.56% for Program

Suppliers. See Frankel W.R.T. at Table 1. Similarly, when Dr. Frankel added several

variables that showed moderate correlation with royalties, the regression analysis

produced a 100% share for Sports. See Frankel W.R.T at 13 and Table 1.

150. The testimony of Drs. Frankel and Crandall showed that the Rosston

analysis had extreme variation in the face of modest changes in the variables included in

Dr. Rosston's dataset. Indeed, Dr. Rosston's own regression analysis shows wide

confidence intervals; using the 95% confidence intervals to calculate each claimant's share

yields the following results (holding all other coefficients equal):

Confidence Intervals For Rosston
Greater-Than-Zero Regression

Programming Category
Minimum Share Maximum Share

(95% Confidence) (95% Conirdence)

Program Suppliers

Sports

Commercial TV

Public Broadcasting

Devotional Programming

Canadian Programming

27.62%

24.77%

2.95%

4.38%

0.00%

0.00%

53.83%

39.04%

17.67%

10.47%

0.00%

0.67%

See Rosston W.D.T. at 19, 23 (identifying coefficients and programming minute totals);

Tr. 2869-2872 (Rosston) (explaining methodology for calculating extremes of confidence

intervals). By contrast, the same 95% confidence intervals of the Bortz survey are much

With the exception of the Devotional category, the ranges produced by the Rosston
regression analysis overlap with the confidence intervals of the Bortz survey. See JSC Ex.
1 at 55-56. In the case of the PTV category, this overlap would occur if the adjustment for
PTV-only systems discussed in Mr. Trautman's rebuttal testimony were added to the PTV
estimate.
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narrower, ranging from 0.2% for the Canadian category in 1999 to 3.0% for the live sports

category for 1999. See JSC Ex. 1 at 54-55. The wide variability of the results of the

Rosston regression analysis compared to the Bortz survey demonstrate the hazards of

employing that analysis as a "starting point" for the allocation of royalties versus the time-

tested and more precise results produced by the Bortz survey.37

2. Failure To Account For The Seller's Side

151. The Rosston regression analysis is subject to the same criticism as the

Bortz survey in that it fails to account for the "seller's side." The royalties that Dr.

Rosston describe as his "dependent variable" are not the product of free market

negotiations, his attempt to analyze those royalties in terms of programming minutes does

not yield results that simulate how sellers would act in the marketplace. See Crandall

W.R.T. at 9. Indeed, Dr. Ducey conceded that the Rosston study does not "model a free

market seller's perspective." Tr. 1899 (Ducey); see also Tr. 1912 (Ducey) (noting that the

regression analysis does not take into account a potential seller's willingness to underprice

their programming). As such, while the Rosston regression analysis may produce an

10.9% implied share of royalties for the NAB, the broadcasters themselves might accept

lower royalties — as evidenced by the NAB's support for rate regulation following the

1992 Cable Act — in return for benefits unrelated to distant signal carriage. See Crandall

W.R.T. at 10. Thus, to the extent that the "seller's side" is relevant in analyzing the Bortz

survey, that consideration should also impact the Rosston regression analysis.

Indeed, the relatively smaller confidence intervals produced by the "Greater-Than-Zero-
DSE" model when compared to the "Greater-Than-Or-Equal-To-One-DSE" model was
one of the reasons that Dr. Rosston presented the former rather than the latter regression
analysis. See Tr. 2847 (Rosston) ("I got more precise estimates with the DSE greater than
zero than the DSE greater than one.").
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3. Lack Of Explanatorv Power

152. Drs. Calfee and Gruen strongly criticized the Rosston regression analysis

for its lack of explanatory power. Both Dr. Calfee and Dr. Gruen noted that the

programming minutes variables in the Rosston regression analysis explain approximately

2% of the variation in royalties across systems. See Gruen W.R.T. at 5; Calfee W.R.T. at

6. The 2% level cited by Drs. Calfee and Gruen is far below the 30% level the CARP

criticized in the 1990-92 Proceeding. See 1990-92 CARP Report at 76. As stated by Dr.

Gruen, in effect, Dr. Rosston's model "is telling us only that the variation in royalties

principally results from the variation in subscribers." Gruen W.R.T. at 5. Accordingly,

the differences in the relative amount of programming time carried by cable systems—

what Dr. Rosston's analysis ultimately studies — is not effective in explaining the relative

marketplace value of that programming. This conclusion, of course, is consistent with the

CRT's conclusion that time-based considerations have little relevance in demonstrating

the relative marketplace value of programming. See, e.g., 1978 CRT Determination, 45

Fed. Reg. at 63037; 1980 CRT Determination, 48 Fed. Reg. 9563.

D. Results

153. As stated above, the Rosston regression analysis generated coefficients for

each programming category. These coefficients were then applied to the raw total of

minutes of programming in that category carried by the cable systems in his dataset.

While Dr. Rosston presented his regression analysis as a combined analysis for the years

1998 and 1999, he could not guarantee the Panel that there would not be significant

differences between the two years. See Tr. 2657 (Rosston). However, Dr. Crandall

performed separate regressions in his rebuttal testimony to demonstrate the effect of

dividing his regression into two years. See Crandall W.R.T. at 4. In addition, Dr.
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Rosston's Greater-Than-Or-Equal-To-One model generated results that were presented in

JSC Exhibit 14-X, and Dr. Crandall performed separate regressions for 1998 and 1999 on

that model as well.

154. Dr. Rosston's regression analysis methodology produced the following

results, presented by both he (either directly or in an appendix) and Dr. Crandall:

Rosston Regression Analysis Results

Programming
Category

Program Suppliers
Sports
Commercial TV

Rosston
&0 DSE

(1998-99)
48.71%
32.54%
10.90%

. Rosston
&0 DSE

(1998 Only)
47.53%
30.34%
13.33%

Rosston
&0 DSE

(1999 Only)
48.10%
36.51%
8.57%

47.07% 45.5 1% 46.60%
36.87% 35.20% 40.54%

7.51%9.98% 12.52%

Rosston Rosston Rosston
1+ DSB 1+ DSE 1+ DSE

(1998-99) .(1998 Only) (1999 Only)

Public Broadcasting
Devotional

7.52%
0.00%

8.68%
0.00%

6.26%
0.00% 0.00%0.00%

5.73% '.64% 4.79%
0.00%

Canadian
Low Power
Mexican

0.00%
0.22%
0.12%

0.00%
0.00%
0.12%

0.00%
0.44%
0.13%

0.00%
0.22%
0.13%

0.00%
0.00%
0.13%

0.00%
0.43%
0.13%

III. NIELSEN STUDIES OF VIEWING MINUTES

155. The Program Suppliers once again sponsored a special Nielsen study (the

"Nielsen study"). The Nielsen study is intended to measure the amount of time People

Meter households spend viewing distant signal programming. See Lindstrom W.D.T. at 4-

6. The results of the Nielsen study are then used by Dr. Gruen to recommend royalty

allocations for the various program categories. See Gruen W.D.T. at 37-40. Dr. Gruen

does not advocate the use of the Nielsen study of distant viewing on its own to allocate

royalties, but rather recommends that the Panel take some adjustments for viewer avidity

into account in its determination. See Tr. 7589-91 (Gruen).

A. Use of Viewin Studies in Past Proceedin s
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156. The Program Suppliers (previously identified as the MPAA) began offering

the Nielsen study of distant signal viewing in the 1979 Proceeding. See 1979 CRT

Determination, 47 Fed. Reg. at 9880. In that proceeding, the CRT found the Nielsen study

to be the "single most important piece of evidence in [thej record." 1979 CRT

Determination, 47 Fed. Reg. at 9892. The CRT used the Nielsen study of distant signal

viewing as a "starting point" for the application of the CRT's distribution criteria to the

record evidence. See id. Even in that proceeding, however, the CRT recognized that

"cable operators are interested in selling subscriptions and that viewership is of limited

relevance to cable operators." Id.

157. Over the years, however, the CRT placed less reliance on the Nielsen

study. In the 1983 Proceeding, the CRT overcame its concerns regarding the survey

evidence presented by the JSC, see 1983 CRT Determination, 51 Fed. Reg. 12811, and

gave some weight to the Bortz survey, see id. at 12810. The 1989 Proceeding "was

primarily marked by arguments as to which the best indicator of the market value of the

Phase I program categories: the Nielsen study of distant signal viewing, or the Bortz

survey of cable operators'udget preferences." 1989 CRT Determination, 57 Fed. Reg. at

15288. In that proceeding, the CRT gave new weight to the Bortz survey, holding that

"[w]here corroborating evidence existed to sustain that a program category had an intense

viewership or commanded valuable license fees, then the results of the Bortz survey were

given substantial weight." 1989 CRT Determination, 57 Fed. Reg. at 15301. Based on the

higher credit given to the Bortz survey, the NAB and the JSC awards were increased. See

1989 CRT Determination, 57 Fed. Reg. 15302-03.
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158. Again, in the 1990-92 Proceeding, the two main pieces of evidence put

forth by the parties were the Nielsen study and the Bortz survey. See 1990-92 CARP

Report at 26. For the first time, the Bortz survey was given greater weight than the

Nielsen study; while the CARP stated that it could not "quantify the Nielsen statistics as

evidence of market value," id. at 44, it concluded that the Bortz survey was "focused more

directly than any other evidence to the issue presented: relative market value," id. at 65.

B. Methodolom

159. The purpose of the Nielsen study is to show the amount of viewing of

distant signal programming in households and by persons that are in the Nielsen People

Meter sample. To do so, Nielsen obtains a list of all the stations carried as distant signals

in a particular year, listed by the number of subscribers who receive those stations as

distant signals. See Lindstrom W.D.T. at 4. Nielsen then pick a list of these stations to

include in the Nielsen study on a stratified basis; the top 50 stations are selected with

certainty and 130 of the remaining stations are selected on a random basis. See Lindstrom

W.D.T. at 4-5; PS Exs. 10, 11 (station lists). Once the stations are selected, Nielsen

provides the list of selected stations to Ms. Kessler of MPAA, who determines the

counties in which the viewing of those stations would be considered "distant." See

Kessler W.D.T. at 22-23. Ms. Kessler then provides the list of "local" and "distant"

counties for each station to Nielsen. See id.

160. Nielsen takes the county information from Ms. Kessler and then compares

that information to its database of all viewing by households and persons in the Nielsen

People Meter sample. Nielsen excludes all viewing minutes from non-cable People Meter

households (such as those who receive the stations via their rooftop antennas or through

subscriptions to satellite television services) and from People Meter households
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considered "local" for that station according to Ms. Kessler's analysis. See id. Nielsen

examines the programming schedule for each station and systematically classified the

programming into the various Phase I categories (Syndicated Series, Specials and Movies,

Sports, Local Television, Non-Commercial and Devotional) based upon an "agreed upon

set of rules." See Lindstrom W.D.T. at 5. What remains is intended to represent the

viewing of the programming, by category, on the selected stations by People Meter

households that receive those stations as distant signals. See id. at 5-6.

161. There were some changes in the presentation of the 1998-99 Nielsen study

as compared to the 1990-92 study. The 1998-99 Nielsen study was the first to include

viewing data by demographics and quintiles. See Tr. 7234 (Lindstrom); Tr. 7241

(Lindstrom); Tr. 7330-32 (Lindstrom). In addition, Nielsen did not present information on

the number of unduplicated households with distant signal viewing in 1998-99. See Tr.

7331-32 (Lindstrom).

162. It is also important to note that the 1990-92 Nielsen study itself included a

significant departure from prior methodology. The studies presented by the MPAA in

prior proceedings were studies based on diaries completed by households in the Nielsen

sample, not data collected electronically from People Meters. See Tr. 7250-51

(Lindstrom). Because the diary studies are based on different methodologies, they are not

directly comparable to the Nielsen studies introduced in the 1990-92 or the 1998-99

Proceedings. See Tr. 7251 (Lindstrom). In addition, the 1990-92 and 1998-99 Nielsen

studies have a different sample selection procedure than earlier studies. Before the 1990-

92 Proceeding, the Nielsen study was based only those stations that reached a certain

minimum number of distant subscribers, and there were no randomly selected stations.
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See 1989 CRT Determination, 57 Fed. Reg. at 15289 (noting study was limited to

commercial stations with 80,000 distant subscribers and noncommercial stations with

100,000 distant subscribers).

C. Criticisms

163. Although there were no specific criticisms of the methodology of the

Nielsen study in this proceeding, once again parties raised questions about the relevance

of the Nielsen study. As Paul Lindstrom testified, the Nielsen study is intended to

measure viewing, and Nielsen does not present the Nielsen study as a measure of relative

marketplace value. See Tx. 7271 (Lindstrom); Tx. 7286 (Lindstrom).

164. In the 1990-92 Proceeding, the CARP took note of a number of criticisms

of the Nielsen study, such as the non-response rate and the miscategorization ofprograms,

but was "unpersuaded" by those criticisms in light of the failure of the witnesses offering

those criticisms to articulate the effect of the criticisms. See 1990-92 CARP Report at 42-

43. As to the relevance of the Nielsen study, the CARP noted that in that proceeding, as in

this proceeding, the Program Suppliers acknowledged that the Nielsen study measures

tuning rather than value, and that interpretation of the results should be left to the other

witnesses. See id. at 43. In the end, the CARP held that it could not "quantify the Nielsen

statistics as evidence of market value other than to say that actual viewing is very

significant when weighed with all other factors." See id. at 44.

165. Similar testimony was offered concerning the Nielsen study in this

proceeding from a variety of witnesses. Dr. Rosston testified that viewing is not

necessarily indicative of value in that a subscriber may place value upon having

programming available, but not "consume" that much of the programming — akin to a

consumer's desire for car insurance. See Tr. 2671-72 (Rosston). Mr. Trautman testified
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that cable networks that have a great deal of viewing may have little value in the

marketplace, while the opposite is also true — cable networks with relatively little viewing

can have a great deal of value in the marketplace. See Tr. 537 (Trautman); see also Tr.

765 (Crandall). Mr. Egan, who worked in the cable industry for 20 years, indicated that

cable operators have little interest in Nielsen data when making programming decisions.

See Tr. 1312-15 (Egan)

166. As in the 1990-92 Proceeding, one of the fiercest criticisms of the

relevance of the Nielsen study was offered by PTV, One of PTV's witnesses, John Fuller,

stated unequivocally in his direct written testimony that the "Nielsen study should not be

given significant weight in this case." Fuller W.D.T. at 20, Mr, Fuller roundly cricitized

the Nielsen study for not "addressing the criteria of relevance to the Panel" and that it only

reveals "what viewers eventually tuned in to but nothing about why they chose those

programs or whether those programs motivated them to subscribe or remain subscribed to

cable." Id. at 20-21. Mr. Fuller further stated that "the value of programming to cable

operators cannot be measured by the number of hours of programming, or by the viewing

levels achieved by that programming." Id. at 22. He concluded that "Nielsen viewership

does not tell us what value a cable operator places on particular programming." Id. at 25.

167. The Program Suppliers have put forth testimony that the results of the

Nielsen study do not, on their own, reflect the relative market values of the different

programming categories. See Tr. 7590(Gruen). Dr. Gruen testified thathebelievedthat:

[T]he popularity of the various programming categories as
measured by the avidity or interest and loyalty of viewers
should play a more important role than program volume and

See 1990-92 CARP Report at 37 (stating Dr. Fairley's criticisms of the Nielsen study).
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a more important role than is reflected by aggregate viewing
share minutes.

Gruen W.D.T. at 38. Dr. Gruen testified that the percentage of viewing minutes that a

particular cable network might generate could be different from the percentage of license

fees that it can command in marketplace negotiations. See Tr. 7630 (Gruen). He similarly

testified that the percentage of viewing minutes that a cable network might generate could

be different from the percentage of dollars they expend in the marketplace to purchase

programming. See Tr. 7638 (Gruen). Accordingly, Dr. Gruen performed what he called

"avidity adjustments" to increase the value of viewing against the volume of that

programming measured by the Nielsen study. See id. at 38-39.

D. Results

168. The Program Suppliers presented the Nielsen study of distant signal

viewing in two ways: first, the actual viewing minutes and relative shares of viewing were

disclosed in the testimony of Paul Lindstrom; second, Dr. Gruen performed an adjustment

of those results to account for what he described as viewer avidity. Those presentations

will be discussed separately.

Nielsen Viewin Stud

169. As in the 1990-92 Proceeding, Mr. Lindstrom presented the results of the

1998 and 1999 Nielsen studies. The following table shows the results of both the 1998

and 1999 studies of household distant signal viewing (as opposed to viewing by persons)

disclosed by Mr. Lindstrom and compares those results to the 1991-92 studies of

household distant signal viewing:
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Category

Syndicated Series,
Specials, A Movies
Local

1991 HH
Viewing

83.7%

6.5% 7.9% 14.4% 14.4%

Full Year Viewing
1992, 1998, 1999

1992 HH 1998 HH 1998 2+
Viewing Viewing Viewing

8 1. 1% 58.9% 59. 1%

1999 HH
Viewing

61.0%

15.0%

1999 2+:
Viewing

59.5%

14.8%
S orts 7.1% 6.4% 9.0% 9.4% 7.9% 8.1%
Non-Commercial
Devotional

2.0%
0.4%

3.8%
0.6% 0.5%0.7%

16.9% 16.5% 15.1%
0.9%

16.8%
0.8%

Other 0.2% 0.2% 0.1% 0.1% 0.1% 0.1%

Compare PS Exs. 4 k, 6 with 1990-92 Lindstrom W.D.T. at 10-14. As noted above,

Program Suppliers presented only household viewing data in the 1990-92 Proceeding,

rather than demographic data, making only the full-year household viewing results in

1998-99 comparable to the 1990-92 viewing studies. Furthermore, although Mr.

Lindstrom provided data concerning the sweeps period, he did so as an "historical artifact

for trending purposes." Tr. 7227 (Lindstrom). The use of sweeps periods was the subject

of historical criticism of the Nielsen study. See, e.g., 1989 CRT Determination, 57 Fed.

Reg. at 15299.

170. The results of the Nielsen study showed that the share of viewing

attributable to the "Sports" category increased from an average of 6.5% in 1991-92 to

9.0% in 1998 and 7.5% in 1999. On a relative basis, this represented an increase of 36%

from 1990-92 to 1998 and 19% from 1990-92 to 1999.

As the CARP noted in its report, the 1991 Nielsen data for PTV were substantially
incomplete, see 1990-92 CARP Report at 121, thus making the 1991 Nielsen results for
the PTV difficult to compare with other years.

Mr. Lindstrom's 1990-92 testimony was designated into the record by the Program
Suppliers in their June 16 designations. The "Average" for 1990-92 is calculated by
totaling the number of minutes for each category for all three years and dividing that by
the total number of viewing minutes for all three years.
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2. Grnen Adtustments

171. Dr. Gruen presented adjustments to the Nielsen study results based upon

his selection of the viewing minutes of the 18-49 demographic as the relevant data and

upon his calculation of an "avidity factor" to adjust the 18-49 viewing minutes. Dr.

Gruen used the viewing minutes of the 18-49 demographic because he believed that it

"best represents how programming on distant signals would be valued by cable operators

as reflected by their marketplace behavior." Gruen W.DT. at 37.

172. Dr. Gruen adjusted the 18-49 viewing minutes by his avidity factor. Dr.

Gruen's avidity factor involved creating a "parity value" against which an adjustment

factor can be computed. Dr. Gruen defined the parity value as one viewing minute per

quarter hour ofprogramming. He then compared the actual viewing of each programming

category to the number of quarter hours studied for that category, i.e., its viewing minutes

to quarter hour ratio. He then selected the midpoint between this ratio and the parity value

to derive his avidity factor. In practice, this meant that a programming category with a

viewing minute to quarter hour ratio of 2 was assigned an avidity factor of 1.5, the

midpoint between the ratio and the parity level. See Gruen W.D.T. at 38. Dr. Gruen

excluded PTV from his analysis, based upon his conclusion that PTV should not receive

higher copyright payments than its specific contributions to the royalty pool. See id. at 34,

37; Tr. 7578 (Gruen).

173. Using this avidity factor for the various programming categories, Dr. Gruen

arrived at the following results:
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Gruen Avidity Adjusted Shares

Category

Syndicated Series,
Specials, k. Movies

Sports

Local

Devotional

18-49 Demographic
. Full Year

69.0

21.3

9.3

0.4

Gruen W.D.T. at 39.

174. Dr. Gruen's avidity adjustments were the subject of questions from the

Panel and criticism by certain parties. The Panel expressed a desire to see the results of

Dr. Gruen's avidity adjustment applied to all viewing, meaning the 2+ persons

demographic„and including PTV. See Order in Docket No. 2001-8 CAHP CD 98-99 at

Appendix 8 (June 11, 2003). In the same Order, the Panel asked Dr. Gruen to perform

his analysis by applying the viewing-to-time ratios he calculated, and not to adjust them

based on his parity value, providing what was termed a "full avidity" adjustment. See id.

The Panel also requested that Dr. Gruen compute his analysis separately for 1998 and

1999. See id.

175. The NAB's cross-examination of Dr. Gruen raised the question of whether

the ratios employed by Dr. Gruen, i.e., the ratio of program minutes to quarter hours were

inappropriate given that Dr. Gruen was comparing two different time measures. See Tr.

7852-59 (Gruen). That line of cross-examination gave rise to what was later referred to as

the "Stewart Methodology," by which all quarter hours were multiplied by fifteen to

derive a viewing-to-time ratio that was based on a minute-to-minute comparison. See Tr.

7858-59 (Gruen). Dr. Gruen suggested, however, that the multiplication of quarter hours

by fifteen, as suggested in his cross-examination, would require the re-computation of the
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parity level. See Tr. 7856 (Gruen). Neither Dr. Gruen in his rebuttal nor any other

witness presented such a re-computation of the parity level.

176. Based on the questions raised by the Panel, Dr. Gruen recomputed his

avidity adjustments to include PTV, to separate the adjustments for 1998 and 1999, and to

provide a calculation of the adjustment including all viewing by 2+ persons. See Gruen

W.R.T. at 35-46. The following calculation summarizes Dr. Gruen's calculations:

Category

Syndicated Series,
Specials, Er, Movies
Sports
Local
Non-Commercial
Devotional

Gruen Avidity Adjustments
Rebuttal Calculations

18-49. 18-49 2+, . 2+ ..
Midpoint .:,: Full Adj. Midpoint 'ull Adj.

:'. 1998 1999 1998 1999 1998 1999 1998 '".1999

60.3 67.7 53.8 67.6 42.7 47.4 38.4 44.0

28.8 12.6 40.5 18.0 39.3 32.3 47.1 39.0
6.2 11.4 4.0 10.1 10.2 11.8 9.1 10.9
4.4 7.9 1.6 4.2 7.6 8.3 5.3 6.0
0.3 0.4 0.1 0.1 0.1 0.2 0.0 0.1

Gruen W.R.T. at 36-46.

177. Dr. Gruen did not, however, provide a calculation based upon household

viewing, which was the only comparable measure of viewing in 1992. The following

table provides the Gruen avidity adjustments on a household viewing basis for the years

1992, 1998 and 1999 based on the data in Mr. Lindstrom's 1990-92 and 1998-99

testimony:
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Avidity Adjustment Applied to Household Viewing
1992, 1998 and 1999

Category 1992 HH
Midpoint

1992 HH
Full Adj.

1998 HH 1998 HH 1999 HH
Midpoint Pull Adj.. Midpoint

1999 HH
Full Adj.;

Syndicated Series,
Specials, k, Movies

71.6 70.9 44.1 39.5 50.1 46.4

Sports

Local

24.4

3.3

25.8

2.9

36.6 45.2

10.6 . 9.4

30.2

12.2

37.5

11.2

Non-Commercial

Devotional

0.6

0.1

0.4

0.0

8.5

0.2 0.0

7.3

0.3

4.8

0.2

See PS Exs. 4 0 6; 1990-92 Lindstrom W.D.T. at 10-14.

178. Finally, Dr. Gruen also provided the adjustments pursuant to the "Stewart"

methodology:

Category

Avidity Adjustment Using
"Stewart Methodology"

18-49 18=49. 2+,: 2+
Midpoint Full Adj. Midpoint Full Adj.

Syndicated Series,
S ecials, k Movies
S orts
Local
Non-Commercial
Devotional

1998 1999 1998

69.6 67.9 53.8

12.1 6.2 40.5
9.2 12.9 4.0
8.4 12.3 1.6
0.7 0.7 0.1

1999 1998

67.6 54.9

18.0 17.1
10.1 13.4
4.2 14.2
0.1 0.4

1999 1998

56.5 38.4

14.1 47.1
14.1 9.1
14.7 5.3
0.6 0.0

1999

44.0

39.0
10.9
6.0
0.1

Gruen W.D.T. at 36-37. As is clear from the preceding tables, the "Stewart Methodology"

does not produce different results from the Dr. Gruen's methodology when it is applied to

the full avidity adjustment — presumably because the Stewart Methodology, as predicted

by Dr. Gruen, merely proportionately reduces the viewing-to-time ratios for each

category. See Tr. 7857 (Gruen). Moreover, the "Stewart Methodology" as applied to the

suggested was incorrect. See Tr. 7856 (Gruen).
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IV. FRATRIK TIME STUDY

179. The NAB also sponsored a study performed by Dr. Mark Fratrik and BIAfn

(the "Fratrik time study") that was intended to "analyze the relative amounts of time

represented by various categories of programming aired on distantly carried television

signals in 1992 and 1998-99." Fratrik W.D.T. at 2. The Fratrik time study quantified the

relative amounts of programming by claimant group on distant signals carried by cable

systems, as weighted by the number of subscribers that received each program. See NAB

Ex. 10 at 13. Another purpose of the Fratrik time study was to provide the raw

programming minutes data on a station-by-station basis to Dr. Rosston for use in his

regression analysis. See Tr. 2058-59 (Fratrik).

180. NAB did not present the Fratrik time study as a basis for allocating

royalties. See Tr. 1574 (Opening Statement); Tr. 1721 (Ducey). Dr. Fratrik made no

attempt to measure the value of the programming in his time study. See Tr. 2113 (Fratrik).

Indeed, he acknowledged the possibility that some of the programming he was measuring

may have had no value to cable operators. See Tr. 2116 (Fratrik).

A. Methodoloev

181. Although Dr. Fratrik dealt with more than two million programs on

hundreds of broadcast stations in preparing his time study, the basic methodology of his

study was relatively straightforward. He obtained program schedules for each distant

signal, classified the programs on the schedule by Phase I category, and then weighted the

programs by the number of distant subscribers reached by the distant signal. He then

tallied the weighted amount of time by category to arrive at a relative share of the amount

ofprogramming minutes.
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182. To perform this analysis, Dr. Fratrik first obtained a list of all the broadcast

stations that were carried as distant signals by Form 3 cable systems in 1992, 1998 and

1999 from the Cable Data Corporation. See NAB Ex. 10 at 2. Dr. Fratrik then obtained

program schedule information for each of those stations from TV Data, a supplier of

programming information to the media industry. See id. The TV Data information

supplied to Dr. Fratrik included data elements that identified the date, start time, length,

title, and TV Data program category of the program. See id. at 4. The TV Data

information also included an indication that a program was a network program distributed

by ABC, CBS or NBC, or that it was an infomercial. See id.

183. Instead of acquiring programming information for each day in 1992, 1998

and 1999, Dr. Fratrik 21 days in each of the semiannual accounting period for those years,

or a total of 128 days. See id. at 6. Dr. Fratrik employed a sampling procedure by which

he ensured that he would select at least 3 of each day of the week during each period, and

that he would obtain the equivalent of a week's worth of programming each two months.

See id. at 6-7. As such, while Dr. Fratrik attempted to suggest his analysis was a "census"

of all programming, see Tr. 2088 (Fratrik), it in fact covered a little more than 10% of the

programming during the three years he studied - 128 out of a possible 1,096 days.

184. Once Dr. Fratrik acquired the TV Data information for the days in his

sample, he began to classify the programs into categories intended to represent the Phase I

programming claimants. He excluded all programming that TV Data identified as ABC,

CBS and NBC network programming. See NAB Ex. 10 at 9. Then, using the TV Data

programming categories — categories that identify programming as "News" "Public
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Dr. Fratrik also classified programming into the Devotional category based upon a list of

Devotional programs provided to him by the Devotional Claimants themselves. See id. at

10. For the Commercial TV category (intended to match NAB's claim in this

proceeding), he attempted to verify that all programs placed in that category were shown

only on one station, and engaged in a number of fine distinctions to divide programming

between the Program Suppliers and Commercial TV categories. See id.

185. Dr. Fratrik did have to make certain adjustments to his methodology for the

PTV and Canadian categories. For the PTV category, instead of obtaining program

schedules, he obtained the length of the broadcast day for each PTV station carried as a

distant signal, which was then converted to the number of minutes appropriate for the

number of days being studied. See id. at 6. For Canadian stations, he obtained a

percentage breakdown of the programming on each station into Canadian programming,

JSC content, and Program Supplier programming, and applied those percentages to the

total number of minutes broadcast by that station on the days being studied. See id. at 6;

Tr. 2088-89 (Fratrik). The Canadian Claimants provided this information to assist Dr.

Fratrik in his analysis. See Tr. 2089 (Fratrik).

186. Once he classified the programs on each station into categories, he totaled

up the length in minutes of all programs in each category for each station. See NAB Ex.

10 at 12. These minutes were then weighted by the percentage of all Form 3 subscribers

receiving that station as a distant signal. See id. The total weighted number derived from

this calculation was then summed by category and presented as the results of his analysis

for the particular period. See id. at 12-13.

187. Dr. Fratrik's methodology produced the following results:
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Results of Fratrik Time Study

Claimant Category

Program Suppliers

Commercial TV

Public Broadcasting

Sports

Devotional

Canadian

Mexican

Low-Power

1992

77.87%

8.79%

5.04%

4.75%

2.55%

1.00%

0.01%

1998-99

60.38%

13.00%

14.87%

4.91%

2.94%

3.68%

0.04%

0.18%

NAB Ex. 10 at 13 (Table 3) (corrected).

B. Relevance

188. The Fratrik time study is irrelevant to the task before the Panel both in its

own right as a measure of relative marketplace value and as an indicator of the change in

relative marketplace value. Although the NAB expressly disclaims any intention of

sponsoring the Fratrik time study as evidence of the former, its claim that the Fratrik time

study shows a change in relative marketplace value must be rejected in light of the

complete irrelevance of programming time to relative marketplace value in the distant

signal marketplace.

1. Absolute Time Shares

189. As the NAB concedes, the Fratrik time study is not a measure of relative

marketplace value. See Tr. 1574 (Opening Statement); Tr. 1721 (Ducey). This

concession is consistent with the precedent of the CRT; the CRT repeatedly rejected time-

based measures for the reason that "an allocation of royalties mainly based on the amount

of time occupied by particular categories of programming would ignore market

137



considerations and produce a distorted value of programming." 1978 CRT Determination,

45 Fed. Reg. at 63037.

190. The irrelevance of the time study to the issue of relative marketplace value

was made clear by Dr. Fratrik's testimony. Dr. Fratrik stated that his time study only

measured the availability of programming on distant signal, not the use of that

programming, see Tr. 1756 (Fratrik), or its marketplace value, see Tr. 2112 (Fratrik). Dr.

Fratrik's study treated all minutes of programming on a station as the same, meaning that

a minute of a prime time baseball game involving the Chicago White Sox was weighted

equally with a minute of an infomercial broadcast at 2 a.m. See Tr. 2114 (Fratrik). Dr.

Fratrik made no effort to study the value of such blocks of programming to either

subscribers or cable operators. See Tr. 2113-14 (Fratrik). He further did not study the

amount of programming in each category by daypart, even though that information was

available to him. See Tr. 2119 (Fratrik). As demonstrated by the testimony of Paul Bortz

in the 1990-92 Proceeding, the value of programming to broadcasters and advertisers

changes dramatically based upon the time it is broadcast. See 1990-92 Bortz W;D.T. at

35-36 (D2:2). Similarly, Mr. Green testified that one of the key negotiation points in a

syndication agreement is the placement of the program by daypart. See Tr. 6725-26

(Green). Dr. Fratrik had no knowledge of whether station-produced programming was

more prevalent on less desirable day parts, such as before 9 a.m. and after 11 p.m. See Tr.

2120 (Fratrik). Thus, even if the Panel were to consider the marketplace value of a

programming category as a function of "quantity times price", Dr. Fratrik's study is

unhelpful to such an analysis because it does not account for the fact that the same
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quantity of programming within programming categories may have radically different

prices.

191. Dr. Fratrik's study further does not take into account the fact that cable

operators have to retransmit all programming on the stations they carry, regardless of

whether each program has value to them. See Tr. 2114-15 (Fratrik). Dr. Fratrik

acknowledged that a cable operator may not place any value on the programming it

carried, see Tr. 2115 (Fratrik), and that his study is not useful in determining a cable

operator's willingness to pay for the programming they carried or the amounts a copyright

owner would demand in negotiations, see Tr. 2113 (Fratrik). Mr. Trautman noted that at

least one cable operator responding to the Bortz survey allocated 100% to the live

professional and collegiate team sports category as an indication that the sports

programming on the distant signal(s) carried by that system was the only programming

that the cable operator would be willing to pay for in the marketplace. See Tr. 491-92

(Trautman). Indeed, NAB's own regression analysis indicated that Devotional

programming, while taking up 3.68% of the time on distant signal, had a negative

correlation to the royalties paid by cable operators. Compare NAB Ex. 10 at 13 with

Rosston W.D.T. at 23. Dr. Fairley's Method 3 "threshold effect" further suggests that,

according to his statistical methodology, that some programming that is carried and would

thus be included in Dr. Fratrik's study would not be carried in the absence of the

compulsory license. See Fairley W.R.T. at 43-44. Accordingly, the Fratrik time study has

no relevance to the relative marketplace value ofprogramming.

2. Changes In Time Shares

192. The relative changes in the shares of distant signal programming time from

1992 to 1998-99 in the Fratrik time study are also irrelevant to the issue of marketplace

139



value. As noted by Dr. Ducey himself, "just because there's more programming per se

doesn't necessarily make it more valuable." Tr. 8982-83 (Ducey). As such, the increase in

the NAB category in the Fratrik time study does not necessarily make the NAB

programming more valuable. See Tr. 8983 (Ducey) ("I mean we could have the NAB

programming, for example, go up from eight percent to say 11 percent or 12 percent, and

that wouldn't make it necessarily 40 percent more valuable, now would it? A: Not

necessarily, no.").

193. There is a strong basis in the record for discounting the relevance of the

changes in the relative shares of distant signal programming time shown in the Fratrik

time study. Dr. Ducey testified that an increase in the length of a program does not equate

to an increase in that program's value. See Tr. 8984-85 (Ducey). Furthermore, as Dr.

Gruen testified, "cable operators receive diminishing marginal utility from adding another

unit of the same product to what they already have." Gruen W.R.T. at 10. The Fratrik

time study did not take into account the possibility of such declining marginal utility. See

Tr. 2120 (Fratrik). Thus, for example, Dr. Fratrik could not testify as to whether the

increase in the NAB category was due to the broadcast of additional newscasts that may

add little or no value for cable operators. See id. at 2120-21 (Fratrik). Mr. Alexander

testified that broadcast stations generally were adding additional newscasts to their

schedule — mostly for the purpose of scheduling diversity. See Tr. 2333 (Alexander).

194. The revised results of Dr. Rosston's regression analysis amply prove the

point that a change in relative time shares is meaningless in determining changes in

relative market value. When Dr. Rosston revised his regression analysis to account for

certain corrections made by Dr. Fratrik, the changes in Dr. Rosston's purported measure
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of relative value often went in opposite directions of the changes in relative time measured

by Dr. Fratrik. See Tr. 2838-2841 (Rosston). Dr. Rosston agreed that changes in the

relative amount of time as studied by Dr. Fratrik was not predictive of the changes in

relative values he intended to show in his regression analysis. See Tr. 2934 (Rosston).

195. Moreover, the numbers presented in the Fratrik time study are too generic

to be probative of any change in relative marketplace value. Not only can the value of

programs vary by daypart, and by whether they are simply low-cost additions to a program

schedule, but they can vary by the type of station broadcasting them. The CRT has

traditionally recognized that locally produced programming has little value outside the

region from which the station originates. See 1989 CRT Determination, 57 Fed. Reg.

15302 ("the Tribunal has in the past credited station-produced programming for having

regional appeal, but not beyond the close-in regions."). For this reason, the NAB

introduced evidence on the number of instances of carriage of stations within 150 miles of

their broadcast towers. See id.; Ducey W.D.T. at 13-14. Dr. Fratrik's study did not,

however, attempt to divide the NAB category into programming carried on stations

generally carried within their region (i.e., non superstations) versus the programming

carried on superstations such as WGN. When Dr. Fratrik's data was analyzed, it became

apparent that the entirety of the increase in distant signal programming time for the NAB

category was attributable to an increase in superstation news and public affairs

programming, see JSC Ex. 12-X, the very type of programming the CRT found to be of

little or no value to cable operators. See 1983 CRT Determination, 51 Fed. Reg. 12811.

141



V. JOHNSON SUBSCRIBER INSTANCES STUDIES

196. Dr. Leland Johnson, PTV's expert economist, presented two studies of

distant subscriber instances as a quantification of PTV's relative marketplace value. The

first study, presented during his direct testimony, focused on the relative change in PTV's

overall share of distant subscriber instances from the year 1992 to the years 1998 and

1999. After the Panel asked whether there was an alternative basis in the record for

determining PTV's share, see Order in Docket No. 2002-8 CARP CD 98-99 at Appendix

A (June 4, 2003), Dr. Johnson then offered a study of PTV's share of distant subscriber

instances without reference to changes from year to year.

197. Both of the subscriber instances studies offered by Dr. Johnson suffer from

the same infirmity — they attempt to equate relative programming volume with relative

programming value. Furthermore, Dr. Johnson's fundamental premise that PTV signals

are at a level of "parity" with other signals is contradicted by substantial record evidence,

including the Bortz survey (that PTV supported in prior proceedings) and the Rosston

regression analyses. Dr. Johnson further ignores the significant impact of the must-carry

rules on PTV carriage.

A. Dr. Johnson's Original Distant Subscriber Instance Studv

198. Dr. Johnson's original quantitative study was an his attempt to show a

relationship between the relative number of "distant subscriber instances" of PTV carriage

and the relative marketplace value of PTV distant signal programming. 'is theory was

'istant subscriber instances are calculated by multiply each instance of carriage of a
station as a distant signal by a cable system by the number of subscribers receiving that
station as a distant signal. Thus, a cable system carrying a station to 30,000 subscribers

Footnote continued on next page

142



"based heavily on changed circumstances since the last cable proceeding." Johnson

W.D.T. at 9. Dr. Johnson's theory was based on the concept that PTV's relative

marketplace value could be measured with reference to the relative number of distant

subscriber instances ofPTV carriage versus all distant subscriber instances.

1. Methodoloev

199. Dr. Johnson surmised that the relationship between the relative marketplace

value and relative distant subscriber instances could be determined by measuring the

CARP's allocation to PTV in the 1990-92 Proceeding against PTV's relative share of

distant subscriber instances in 1992. See id. at 14-15. Dr. Johnson theorized that the same

relationship could be applied to PTV's relative share of distant subscriber instances in

1998 and 1999 to yield the proper allocation to PTV in this proceeding. See id. at 15.

200. Dr. Johnson calculated that, in the 1990-92 Proceeding, the CARP awarded

PTV 92.4% of PTV's relative share of distant subscriber instances — the CARP awarded

PTV 5.5% when PTV signals accounted for 5.9% of the total number of distant subscriber

instances. See id. at 13-14. Dr. Johnson felt that 92.4% number represented the CARP's

relative valuation for PTV distant subscriber instances "after considering the voluminous

record in that proceeding and based on all of the evidence before it." See id. at 14. Using

the CARP's supposed 92.4% relative valuation as an "anchor," he applied that number to

the relative number of PTV distant subscriber instances in 1998 and 1999 to arrive at

shares of 10.3% and 10.7%, respectively. See id. at 15.

2. Relevance

Footnote continued from previous page
as a distant signal generates a total of 30,000 distant subscriber instances for that signal.
See Johnson W.D.T. at 12.
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201. Dr. Johnson's theory cannot be used to determine PTV's royalty allocation.

As an initial matter, the CARP in the 1990-92 Proceeding made no mention of allocating

royalties to PTV by applying a ratio to its share of distant subscriber instances. See 1990-

92 CARP Report at 122-24. Indeed, there is nothing to suggest that the CARP considered

any evidence of subscriber instances. Accordingly, it would be unfair to impute a motive

on the part of the CARP to establish a relationship between distant subscriber instances (or

any time measure) and PTV's relative marketplace value. Dr. Johnson acknowledged that

because instances of carriage are a measure of programming time, they "tend not to be at

the forefront" of the prior determinations. Tr. 3756 (Johnson).

202. Dr. Johnson's change in subscriber instances theory is aslo irrelevant

because it is based on a measure of time, not value. Dr. Crandall noted that Dr. Johnson's

analysis was "merely an alternative form of the time studies" and that it "does not show

changes in value to cable operators." Crandall W.R.T. at 11. Indeed, subscriber instances

are essentially the same measure as instances of carriage, a time measure to the CRT held

to be of limited value:

The Tribunal notes that public television's percentage of
instances of aggregate full-time distant signal carriage
remained approximately 10% in 1980, and while this is
evidence of the continuing importance played by public
television, the Tribunal does not view time-based
considerations as any more than limited value. This is not
judged a basis upon which to increase PBS's share.

1980 CRT Determination, 48 Fed. Reg. at 9566 (footnote omitted). For the same reasons

discussed above with regard to the Fratrik time study, changes in measures of relative time

do not prove changes in relative value.

203. Furthermore, Dr. Johnson's selection of the 1990-92 Proceeding as an

"anchor" proved to be selective and biased in favor of PTV. When asked how the CARP
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would have applied his theory in the 1990-92 Proceeding, Dr. Johnson acknowledged that,

assuming that PTV's share of subscriber instances was 5.81% in 1989 and 5.86% in 1992,

based on PTV's award of 4% in the 1989 Proceeding, his methodology would result in an

award of 4.1% to PTV in the 1990-92 Proceeding. Tr. 3761-65 (Johnson). Dr. Johnson

acknowledged that his "relative valuation" level of 92.4% would have varied greatly over

the years. Tr. 3771 (Johnson). Indeed, if the Panel were to use the "relative valuation"

produced by the 1978 Proceeding as an "anchor" for this proceeding, Dr. Johnson's

methodology would produce a relative value of 5.41% in 1998 and 5.60% in 1999. Dr.

Johnson refused to accept that his methodology could be used as he developed it with

regard to prior proceedings. See Tr. 3772 (Johnson). He further admitted that,

notwithstanding the fact that the level of superstation carriage rose dramatically in the

1980's and 1990's, PTV's share of the fund remained relatively constant. See Tr. 3786

(Johnson). As such, Dr. Johnson's use of the 1990-92 Proceeding as a selective endpoint

for his change in distant subscriber instances clearly biased his results in favor of PTV.

Had Dr. Johnson's methodology been employed by the CRT in the 1983 and 1989

Proceedings, PTV would received a much lower share of the royalties.

204. Dr. Johnson's methodology reveals the danger of using what appears to be

changes in quantitative measures as evidence of "changed circumstances" without

examination of whether that evidence previously supported a finding of changed

circumstances. While it may be objectively true that PTV's share of distant subscriber

The data on PTV's subscriber instances wer derived from JSC Ex. 29-X.

These numbers are derived from PTV's 5.25% award in 1978, see 1978 CRT
Determination, 45 Fed. Reg. at 63040, and PTV's 10.68% share of basic distant
subscriber instances in 1978, see JSC Ex. 29-X.
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instances increased from 1992 to 1998, it is also objectively true that PTV's share of

distant subscriber instances decreased by more than 50% from 1980 to 1983 to 1989. See

JSC Ex. 29-X. That change, however, was not accompanied by a similar decrease in the

PTV's royalty award. See 1980 CRT Determination, 48 Fed. Reg. at 9563 (1980 5.25%

award); 1983 CRT Determination, 51 Fed. Reg. at 12792 (1983 5.20% award); 1989 CRT

Determination, 57 Fed. Reg. at 15303 (1989 4.0% award). Indeed, PTV actively resisted

the use of raw instances of carriage data in the 1983 Proceeding, suggesting that the CRT

should ignore the rise of superstations in setting its award for PTV. See 1983 PTV

Proposed Findings at 40. Accordingly, because the reduction of PTV's share of distant

subscriber instances was not a reason to reduce PTV's share from 1980 through 1992, the

corresponding increase in PTV's share of distant subscriber instances cannot be a reason

B. Dr. Johnson's Ad usted Distant Subscriber Instances Stud

205. In his rebuttal testimony, Dr. Johnson abandoned his reliance upon the

changes in PTV's relative share of distant subscriber instances to determine the proper

award to make to PTV. Instead, Dr. Johnson argued that distant subscriber instances are a

"valuable metric for determining PTV's share based solely on observations for 1998-99

without reliance on changes from earlier periods." Johnson W.R.T. at 2. The foundation

The same is true of NAB's evidence of changes in the relative amount of distant signal
programming time. In the 1978 Proceeding, NAB put forward evidence that station-
produced programming account for 21% of all distant signal programming in 1978 based
upon the weighted mix of distant signals at the time. See 1978 CRT Determination, 45
Fed. Reg. at 63030. Despite the NAB's large share of programming time, the NAB's
award was set at 3.25%. See 1978 CRT Determination, 45 Fed. Reg. at 63038. That
award increased to 7.5% by the 1990-92 Proceeding, see 1990-92 CARP Report at 143,
despite the fact that station-produced programming declined, per Dr. Fratrik's time study,
to less than 9% of all distant signal programming, see NAB Ex. 10 at 13.
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for Dr. Johnson's argument that distant subscriber instances are an indication value was

his belief that subscriber instances are a reflection of the "votes" of cable operators, and

therefore those "votes" could be weighed against the other "votes" of cable operators to

determine PTV's share. See id. at 2-3.

1. Methodology

206. In his rebuttal testimony, Dr. Johnson did not take PTV's share of distant

subscriber instances at face value. Instead, he made certain adjustments to the PTV

subscriber instances to account for the amount ofcompensability ofprogramming on other

signals carried by cable operators. See id. at 6-7. Dr. Johnson estimated that only 50% of

the programming on WGN was compensable, so he reduced the WGN distant subscriber

instances by 50%. See id. Similarly, based on the testimony of Marcellus Alexander, Dr.

Johnson estimated that 50% of the programming on network affiliates was non-

compensable network programming, and therefore required a similar reduction in the

distant subscriber instances for network affiliates. See id. Finally, he calculated that the

PTV share should be reduced by 16% to account for the fact that PTV stations generally

broadcast about 20 hours per day. See id. at 7." Using those adjustments, Dr. Johnson

calculated that PTV's adjusted share of distant subscriber instances was 12.8% in 1998

and 13.2% in 1999. See id.

207. Having calculated his adjusted PTV share of distant subscriber instances,

Dr. Johnson argued why that share should equate to PTV's award in this case. Using

Dr. Johnson assumes that PTV stations broadcast 20 hours per day (83% of the 24
hours). However, that assumption is contradicted by the testimony of John Wilson, who
stated that PTV stations typically had a broadcast day of 18 hours. See Tr. 3183-84
(Wilson). That mistaken assumption alone inflates PTV's share by 10%.
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hypothetical examples, Dr. Johnson estimated that if cable operators valued all the distant

subscriber instances they carried equally, PTV would be entitled to an award of royalties

equal to its shared of distant subscriber instances. See id. at 4; Tr. 9196 (Johnson). Dr.

Johnson described this value as "parity" of value among distant subscriber instances. See

Johnson W.R.T. at 4. Dr. Johnson then estimated that even if PTV signals were worth

30% less than their commercial counterparts, such a "discount factor" would still support

an award in excess of 10%. See id. at 8. Dr. Johnson stated that he believed it was

"implausible that there would be such a difference in relative value between the carriage

of a PTV signal and a commercial signal." Id. at 8.

2. Relevance

a. Internallv Inconsistency

208. Dr. Johnson's new subscriber instances theory provides no better basis for

setting the PTV share than his original theory. As an initial matter, Dr. Johnson's theory

is internally inconsistent. Dr. Johnson's discounting of WGN and network affiliate

subscriber instances for "non-compensability" is inconsistent with his argument that of

instances of carriage represent "votes" by cable operators for the signals they carry. See

Johnson W.D.T. at 9. Dr. Johnson's basis for using the instances of carriage measure in

the first place was that it represented a measure of "behavior" separate from the "arbitrary

sliding scale schedule of fees." See id. His decision to discount this measure of behavior

— by reducing WGN's distant subscriber instances by 50% - effectively negates the fact

that cable systems are actually delivering WGN to their subscribers. Despite Dr. Johnson's

adjustment, 32-33 million subscribers actually received WGN as a distant signal, see

Johnson W.R.T. at 7, and cable systems paid royalties to bring WGN to them. Indeed,

because the DSE rates themselves are based upon the volume of compensable
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programming, see H.R. Rep. 94-1476 at 90, Dr. Johnson simply replaces the DSE

schedule set by Congress with his own arbitrary schedule of the value of importing a

distant signal (WGN should count as 50%, Affiliates at 50% and PBS at 83%). He thus

commits the same sin against which he preaches.

b. Time-Based Measure

209. Regardless of Dr. Johnson's inconsistency, the adjusted distant subscriber

instances number produced by Dr. Johnson's rebuttal methodology is simply a time

measure that is entitled to little or no weight. The CRT explicitly held that instances of

carriage are a time-based measure that are entitled to little weight. See 1979 CRT

Determination, 47 Fed. Reg. at 9893. Dr. Johnson conceded during his direct oral

testimony that subscriber instances are fundamentally a time-measure that are not

traditionally "at the forefront" of royalty determinations. See Tr. 3756 (Johnson). That

point was crystallized during his rebuttal testimony. As Dr. Johnson noted, the PTV share

of adjusted subscriber instances calculated by Dr. Johnson resembles PTV's share of time

in the Fratrik time study. See Tr. 9187-88 (Johnson). The similarities were the result of

the fact that Dr. Johnson made the same calculations as Dr. Fratrik, only in reverse; Dr.

Fratrik weighted compensable programming minutes by subscriber instances, while Dr.

Johnson weighted subscriber instances by his rough estimates of the amount of

compensable programming. See Tr. 9184-85 (Johnson).
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210. Accordingly, because Dr. Johnson's distant subscriber instances study is a

time measure, it cannot be given any weight in the Panel's determination for the same

reasons mentioned above with regard to the Fratrik time study.

3. "Paritv" Argument

211. Dr. Johnson's "parity" argument to support the use of his distant subscriber

instances measure is contradicted by the record. Dr. Johnson has two bases of support for

his "parity" argument: (1) his elaborately constructed hypotheticals; and (2) PTV's

viewing shares in the Nielsen study. Both of his bases collapse, however, when viewed in

light of the evidence that cable systems value PTV programming far less than they value

commercial programming.

212. Dr. Johnson constructs a number of hypotheticals in his direct and rebuttal

testimony to contend that cable systems should value PTV signals at a "parity" level to

commercial signals. However, being hypothetical in nature only, they are not

substantiated by record evidence. Given the CRT's repeated refusal to give weight to time

measures, Dr. Johnson's hypotheticals cannot support PTV's burden of showing that the

total amount of PTV volume equals the total amount of PTV value. As shown by the

NAB's allocation of 3.5% in the 1978 Proceeding despite a relative share of time of 21%

of program time, a party must place in the record evidence of marketplace value in

addition to time-based measures to support its award. See 1978 CRT Determination, 45

Fed. Reg. at 63038 (noting that the CRT was "unable on the basis of this record to find

any marketplace value for [locally produced programming]").

The CRT previously rejected evidence that PTV accounted for a 11-12% of distantt signal programming hours as a basis for PTV's award. See 1978 CRT Determination, 45
Fed. Reg. at 63040.
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213. The Bortz survey results provide an indication of actual cable operator

valuation of PTV signals that refutes Dr. Johnson's hypothetical parity. Were Dr. Johnson

correct that cable operators valued PTV at a level of parity with commercial programming

on commercial signals, that value would be reflected in the values assigned by cable

operators in the Bortz survey. The Bortz survey shows that, despite the fact that PTV

represents 14% of the distant subscriber instances, cable operators assign a relative value

to PTV programming of 2.9%. See JSC Ex. 1 at 3. Even taking into account Mr.

Trautman's adjustment to account for PTV-only systems, that value rises only to 3.5%.

See Trautman W.R.T. at 5, 8. Moreover, Dr. Fairley's unweighted PTV-only adjustments

of the Bortz survey only raise the PTV share by approximately 4 percentage points, far

short of the level Dr. Johnson describes as parity. See PTV Exs. 9-R, 10-R.

214. Upon reviewing a comparison of the allocations given by individual cable

operators to the PTV category in the Bortz survey with his hypothetical notion of parity

based on the number of signals they carried, Dr. Johnson agreed that such an analysis

would show that most cable operators generally do not value PTV at parity with

commercial television. See Tr. 9264-65 (Johnson). Similarly, upon reviewing a

comparison of the allocations given by individual cable operators to the PTV category

with the percentage of overall DSE's the cable systems paid to carry PTV signals, Dr.

Johnson was not surprised that cable operators would value PTV roughly equal to what

was paid for those signals in terms of the DSE's carried. See Tr. 9291-92 (Johnson).

215. The Rosston regression analysis further contradicts Dr. Johnson's

hypothetical parity. Despite the fact that PTV accounts for 20% of the programming

minutes in Dr. Rosston's study, Dr. Rosston's Greater-Than-Zero regression analysis
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produces a relative share of 7.5% for PTV. See Tr. 9225-26 (Johnson). Similarly, Dr.

Rosston's Greater-Than-Or-Equal-To-One regression analysis produces a relative share of

5.5% for PTV even though PTV accounts for approximately 16% of the programming

minutes. See JSC Ex. 14-X (showing that PTV accounts for 49.6 million of a total of

296.5 million minutes). Like the Bortz study, the Rosston regression analyses disprove

any parity between PTV's share of distant signal programming volume and its relative

value.

216. The record evidence show other support for the fact that PTV programming

and PTV signals are not valued at a "parity" level. As discussed more in depth below, a

substantial number of PTV instances of carriage are partially distant instances of carriage.

As such, the cable operators carrying those signals are likely subject to the must-carry

requirements, and thus may place no value on PTV as a distant programming. See Fairley

W.R.T. at 24. While Dr. Johnson tried to minimize the effect of must-carry on the PTV

parity level by suggesting that there was only a 6% increase in the amount of partially

distant carriage after the must-carry rules became effective, see Tr. 9246 (Johnson) the

record shows an explosion in the number of partially distant instances of PTV carriage.

From 1992 to 1997 — the period during which the must-carry rules were implemented-

partially distant instances of carriage of PTV signals grew from 108 to 190, an increase of

76%. See Hazlett W.D.T. at Appendix D.

217. Similarly, a lack of parity is inherent in the fact that a substantial portion of

PTV distant signal carriage involves the duplication of programining the cable system

already carries. As Mr. Fuller reveals in his testimony, slightly more than half of distant
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signals. See Fuller W.D.T. at 3; PTV Ex. 15. In these instances, cable systems are not

importing a signal full of unique programming, but obtaining some scheduling diversity

and some programming diversity. See Fuller W.D.T. at 4-5. While scheduling diversity

may be of some value to cable operators, it is unlikely that the value of such scheduling

diversity reaches the level of "parity" with the unique programming available on a distant

independent station such as WGN. Dr. Johnson, however, makes no effort to discount the

PTV distant subscriber instances for the fact that a substantial portion of the programming

is merely duplicative ofprogramming already on local PTV signals.

218. The concept that the value of second and third PTV signals is lower than

the first PTV signal carried is one that PTV itself endorsed in the 1990-92 Proceeding. In

the context of attempting to calculate the hypothetical license fee revenue from distant

carriage of PTV signals, Mr. Fuller estimated that cable subscribers would value a first

PTV signal at $2.28, a second signal at $ 1.01 and the third at $0.71 — thus showing a 55%

decline in value for the second signal carried. Mr. Fuller's values, however, were not

theoretical like Dr. Johnson's — he based his estimates upon the actual results from a study

(commissioned by NAB) of cable subscriber valuations of the broadcast signals on their

cable systems. See 1990-92 Fuller W.D.T. at 24-25 (D4:19). Mr. Fuller's testimony

shows that the distant PTV signals that duplicate local signals — which account for 72% of

Dr. Johnson's distant subscriber instances, see PTV Ex. 16, — would be valued at a level

much below "parity."

219. Dr. Johnson's reliance upon the Nielsen study to support his theory of

hypothetical parity between PTV signals and commercial signals is misplaced. Dr.

Johnson conceded that his reliance on the Nielsen study was conceptual in nature, and not
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based on actual data. See Tr. 9212 (Johnson) ("I take it that that graph [used by Dr.

Johnson to demonstrate his parity argument] is based upon certain assumptions that you

have made. It doesn't reflect actual data, does it? A: No. It is conceptual."). Moreover,

as discussed above, the Nielsen study measures distant signal viewing, and is not a direct

measure of value. Accordingly, it cannot be relied upon in its own right as supporting Dr.

Johnson's hypothetical parity.

220. Dr. Johnson's reference to the results of the Nielsen study also does not

negate the valuations given to PTV in the Bortz survey. Dr. Johnson contends that cable

operators take the amount of viewing of distant signals into account when valuing

programs. See Tr. 9117-18 (Johnson). Buthealsotestifiedthat:

Now [cable operators] don't take into account viewing data
in the same way as advertisers would, but I would imagine
in terms of responding to let's say to the Bortz Survey
questionnaires, when they say a particular program category
would be assigned a certain level, relative level of
expenditure, the program operator would have in mind some
notion of the popularity of that programming in terms of
viewing minutes.

Tr. 9118 (Johnson). In this passage, Dr. Johnson admits that, to the extent that viewing is

relevant to cable operator valuation ofprogramming, that consideration would be reflected

in the results of the Bortz survey. Accordingly, because the Bortz survey shows that cable

operators do not value PTV signals or programming at "parity" with commercial signals

and programming, the Nielsen study ofviewing would not support Dr. Johnson's theory.
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JSC BASIC FUND AWARD

A. Nature of JSC Claim

221. The JSC are comprised of Major League Baseball, the National Basketball

Association, the National Collegiate Athletic Association, the National Football League,

the National Hockey League and the Women's National Basketball Association. See

Tagliabue W.D.T. at 1. Of the JSC's members, the National Football League ("NFL") and

Women's National Basketball Association ("WNBA") are participating for the first time

in a cable royalty distribution proceeding. Compare Tagliabue W.D.T. at 1 with 1990-92

Stern Testimony at 2 (D5:37). The JSC represent over 200 clubs, colleges and athletic

conference that are eligible to receive royalties attributable to broadcasts of professional

and collegiate sports events. See 1990-92 Stern Testimony at 2 (D5:37).

222. JSC programming is featured prominently on superstation WGN, which

carries games involving the Chicago Cubs, the Chicago White Sox and the Chicago Bulls.

See Egan W.D.T. at 5. Indeed, the sports programming on WGN has been described as

"the most significant reason that cable operators have imported WGN." Allen W.D.T. at

5. As discussed below in paragraphs 261-265, WGN was the single most widely carried

distant signal in 1998 and 1999.

223. JSC programming is also distributed by cable systems regionally through

the carriage of independent stations and network affiliates. WWOR and WPIX, which

carried the New York Mets and New York Yankees, were carried regionally in New York

to bring telecasts of the New York baseball teams to fans in upstate New York. See Tr.

1422 (Egan). KCAL's distribution of the Anaheim Angels to California and New Mexico

cable systems is another example of regional distribution of stations carrying JSC
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programming. See Tr. 9848-49 (Fuller). WJZ, the Baltimore CBS affiliate, was carried

by cable operators throughout its region due in part to its carriage of Baltimore Orioles

games. See Tr. 2254-55 (Alexander).

224. JSC programming is distinguishable from all the other programming

represented in this proceeding. Not only is all of the JSC programming live, all of the

value in seeing the programming is in seeing it live. As Dr. Crandall testified:

The value of a live sporting event... largely is extinguished
once the match is over, and the result is decided and posted,
and everybody absorbs it.

See Tr. 829 (Crandall); see also Tr. 858 (Crandall) ("Once someone knows the outcome,

he's not as interested in hearing about it again and again and again."). Moreover, each

sporting event is unique — no game can be substituted for another. See Travis W.D.T. at 3.

Sporting events are generaHy exclusive to the station televising the event — if a cable

subscriber does not have the station carrying a game available to him, there usually is no

alternative means of viewing it. See Egan W.D.T. at 4-5.

225. JSC programming is thus different from the other claimant groups in that it

offers non-substitutable, live, first-run programming that is generally available on an

exclusive basis. While news programming may be first-run, the same stories are repeated

time and again, see Tr. 858 (Crandall); Tr. 2315-16 (Alexander), and there are numerous

sources of news programming in television markets, see Tr. 2365 (Alexander); see also

Tr. 2333-34 (Alexander) (referring to multiple news programs in market). Similarly,

while PTV might have original, first run programming, PBS's national feed provides PTV

stations with a large amount of repeated programming. See Tr. 3183-86 (Wilson).

226. Additionally, for the first time, NFL games and other valuable JSC

programming such as the World Series and Stanley Cup Finals are compensable in this
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proceeding. Many of these events appeared on the Fox network. The Librarian of

Congress ruled that Fox network programming was eligible for compensation in the

context of the 1990-92 Proceeding. See 61 Fed. Reg. at 55660. The impact of the

addition of this programming will be discussed below in paragraphs 268-276.

B. Value of JSC Proerammine As Reflected in the Bortz Survev

227. Cable operators allocated 37.0% alld 38.8% to the JSC category in the

Bortz surveys for 1998 and 1999. These figures represent the relative amounts that cable

operators carrying at least one distant U.S. commercial signal would have paid to carry the

JSC programming on the distant signals they carried in 1998 and 1999. See Crandall

W.D.T. at 9; JSC Ex. 1 at 6. The cable operator's allocations to the JSC category in 1998

and 1999 were the highest of any category in the Bortz surveys in those years. See JSC

Ex. 1 at 6.

228. Once Mr. Trautman's adjustments to account for the PTV-only and

Canadian-only systems are made, JSC's final adjusted Bortz survey shares are 36.6% in

1998 and 38.3% in 1999. These adjusted Bortz shares should be the starting point for

the Panel's award to the JSC.

229. As discussed in depth above at paragraphs 85-86 and 93-112, Dr. Fairley

made a number of adjustments to account for the "automatic zero/threshold effect", the

The figures cited are from Mr. Trautman's second adjustment method. If the Panel uses
the same approach in valuing the PTV share and Canadians as the CARP did in the 1990-
92 Proceeding — Mr. Trautman's first adjustment — the JSC's adjusted share would be
36.7% in 1998 and 38.2% in 1999. There is no net difference between the two methods in
terms of JSC's share — 1998 is 0.1% higher under the 1990-92 CARP approach, while
1999 is 0.1% higher under the second approach.
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PTV-only and Canadian-only systems, and for the non-compensability of WGN satellite

feed programming.

230. Dr. Fairley's "automatic zero" adjustment under Method 2 is similar to the

method he employed in the 1990-92 Proceeding. As discussed above in paragraphs 103-

105, Dr. Fairley's Method 2 assigns hypothetical values to PTV in instances when a Bortz

survey respondent does not carry a PTV signal and thus is not asked to value PTV, which

JSC believe is inappropriate and contrary to law. In the 1990-92 Proceeding, the net effect

of Dr. Fairley's "automatic zero" adjustment was to reduce JSC's Bortz survey share by

1.1 to 1.3 percentage points. See 1990-92 PTV Proposed Findings at 33. By contrast, in

this proceeding, Dr. Fairley's "automatic zero" adjustment of Method 2 reduced the JSC's

share by only 0.6 percentage points, see PTV Ex. 9-R, meaning that the overall effect of

this adjustment on the JSC's share is less in 1998-1999 than 1990-92, and that the adjusted

Bortz share is higher in 1998-98 than in 1990-92.

231. In recognition of the criticism leveled at his Method 2 approach by the

CARP in the 1990-92 Proceeding, Dr. Fairley developed Method 3, which does not

involve the allocation of value to the PTV category when it is not carried. See Tr. 10409

(Fairley). Instead, Method 3 attempts to determine whether any of the categories of

programming actually carried by survey respondents would not have been carried in the

absence of the compulsory license because its value fell below the "threshold" for

carriage, and therefore should have a zero value. See Fairley W.R.T. at 43-44. Based on

his calculations, Dr. Fairley found that JSC programming would be carried

disproportionately more than other categories, see Tr. 10631-32 (Fairley) therefore

necessitating and adjustment of the Bortz survey results upwards by between 3.5
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percentage points and 5.1 percentage points, see PTV Ex. 10-R, making the JSC the

biggest beneficiaries of the "threshold effect" adjustment.

232. Dr. Fairley also makes an adjustment to the Bortz survey for the percentage

of compensable programming time on the WGN signal carried by cable systems. As

discussed above at paragraphs 106-112, JSC do not believe that the record in this case

supports the straight-line, time-based adjustment proposed by Dr. Fairley. However,

should the Panel accept that adjustment or any portion thereof, JSC would be the primary

beneficiary of such an adjustment; Dr. Fairley's calculations under Method 2 and Method

3 show potential increases of 5.3 to 6.8 percentage points to the JSC for his WGN

compensability adjustment. See PTV Exs. 9-R and 10-R.

C. Value Of JSC Proerammine Reflected In Other Ouantitative Studies

233. The value of JSC programming to cable operators is reflected in a number

of the quantitative studies put forward in this proceeding. While the Bortz survey results

are the best evidence of the relative marketplace value of JSC programming, the Canadian

survey, Rosston regression analyses and the Nielsen study all show that JSC programming

has significant and increasing marketplace value.

1. Canadian Constant Sum Survev of Cable Operators

234. The Canadian constant sum survey of cable operators that carry Canadian

signals both supports the results of the Bortz survey but also confirms the substantial value

of JSC programming. The Canadian survey shows that cable operators carrying Canadian

distant signals placed values of 28% and 29% on JSC programming in 1998 and 1999.

See Canadian Ex. 5-A at 13. Those values were the highest accorded to any one category

in the 1998 and 1999 Canadian surveys. See Tr. 5692 (Ringold). The same was true with

regard to the 1991 and 1992 Canadian surveys. See Tr. 5680-81 (Ringold). Cable
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operators allocated the highest value to JSC programming despite the fact that JSC

programming accounted for the smallest share of programming time on Canadian signals.

See Canadian Ex. 4-C. The JSC's 28-29% share in the 1998-99 is essentially

identical to the share used by the CARP and the Librarian to divide the value of Canadian

signals between the Canadian Claimants, the JSC and Program Suppliers in the 1990-92

Proceeding. See 1990-92 CARP Report at 140-41; 61 Fed. Reg. 55663-64.

2. NAB/Rosston Re ression Anal ses

235. As discussed above at paragraphs 62-64, the Rosston regression analyses

corroborate the results of the Bortz survey and are responsive to the criticism that the

Bortz survey measures attitudes and not behavior. This is particularly evident in the case

of JSC programming.

236. In addition to corroborating the JSC share of the Bortz survey

quantitatively, the results of the Rosston regression analyses tend to show that JSC

programming is the most valuable programming available on distant signals. Dr. Rosston

testified that the results of his analyses show that sports is "by far and away the most

valuable" programming category. Tr. 2747 (Rosston). While the Rosston Greater-Than-

Zero regression analysis produced coefficients for other categories of programming within

in a relatively narrow range, see id., the coefficient for sports programming was more than

10 times greater than the next highest category, see Rosston W.R.T. at 19. Indeed, the

fact that sports had the highest coefficient was one of the reasons why Dr. Rosston had

confidence in the results of his analysis. Tr. 2648 (Rosston) ("Sports is substantially more

valuable than the other stuff, which when I come to sort of checking the reasonableness of

results makes some sense.").
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237. The Rosston regression analyses — both the Greater-Than-Zero and

Greater-Than-Or-Equal-To-One models — both support an increase in the JSC's royalty

share. Dr. Ducey agreed that the JSC share of royalties should increase based upon the

results of the Dr. Rosston's Greater-Than-Zero regression model, which results in implied

32.6% share of royalties for the JSC. See Tr. 1889 (Ducey). The Rosston Greater-Than-

Or-Equal-To-One model supports an even greater increase for the JSC award; it results in

an implied 36.9% share of the royalties for JSC.

238. The two regression analyses performed by Dr. Rosston yield the following

results:

JSC Share,in Rosston Regression Analyses

Rosston
Programming:

Category
1998 99

Rosston Rosston
. &0 DSE &0 DSE
1998 Only) 1999 Onl

Rosston Rosston . Rosston
1+ DSE 1+ DSH 1+ DSE
1998-99 1998 Onl 1999 Only

Sports 32.65% 30.38% 36.72% 36.95% 35.25% 40.77%

See Rosston W.D.T. at 23; Crandall W.R.T. at Appendices 3 and 4; JSC Exhibit 14-X.

3. MPAA/Nielsen Stud of Viewin Minutes

239. To the extent that the Panel gives some weight to the relative amounts of

viewing time that People Meter households devoted to the different categories of

programming, the results of the Nielsen study of distant signal viewing minutes support an

increase in the award to JSC. As shown above in paragraphs 169-170, on a comparative

basis, the JSC's share of distant signal viewing by households increased from and average

of 6.6% in 1991-92 to 9.0% in 1998 and 7.9% in 1999. See Tr. 7265-67 (Lindstrom).
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Unlike PTV's increase in its share of viewing minutes, however, JSC's increase is not due

to a large increase in the amount of programming time. See Tr. 7256-58 (Lindstrom).

240. As noted above in paragraphs 167-171 the Program Suppliers'xpert

economist, Dr. Gruen, recognizes that the Panel cannot rely on the bottom-line numbers of

the Nielsen study to show relative marketplace values. The Nielsen study is not a measure

of value, see Tr. 7271 (Lindstrom), but the amount of programming consumed by cable

subscribers, see Tr. 6551 (Kessler). The Nielsen study results are not a record of all

consumption however, but just the total number of minutes that People Meter households

tuned into the different categories of programming on distant signals. See Lindstrom

W.D.T. at 5-6.

241. As a result, Dr. Gruen provided a series of avidity adjustments to derive a

more appropriate measure of marketplace value. The results of Dr. Gruen's analysis

showed that the "avidity factor" for JSC programming was 7 to 10 times higher than the

avidity factor for any other program category. Although Dr. Gruen presented the results

of avidity adjustments for the 18-49, it is also possible to calculate his avidity adjustments

for the 2+ demographic as well as on a household basis:

Avidity Adjustments
Gruen Rebuttal Calculations

,'ategory.
Household
Md

Household
Full Ad'.

'+
id omt Pull Ad'.

Sports

.1998 1999 .:1998

36.6 30.2 45.2

1999

45.2

1998 1999

39.3 32.3

1998

47.1

1999

39.0

48 While the current Nielsen study provides information about viewing by demographics,
there are no comparable viewing demographics from the 1990-92 Proceeding. However,
the results of the 2+ demographic resemble the overall household viewing results. See PS
Exs. 20, 22.
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See paragraphs 171-178, supra.

242. Dr. Gruen's avidity adjustments show a strong basis for an increased award

for the JSC. All of the adjustments calculated above show relative shares for JSC in

excess of 30% (and up to 47%). No analysis of the Nielsen study in the 1990-92

Proceeding yielded such a high share for the JSC.

243. Regardless of any mathematical avidity adjustments, the data presented by

Mr. Lindstrom and Dr. Gruen showed that the average JSC program was viewed, on

average, by far more cable subscribers than any other category. The following chart shows

the relative number ofhouseholds viewing each JSC programming minute:

Households Viewing Average Programming Minute

Programming Type . 1998 1999

Sports

Syndicated Series, Movies A Specials

Local

Non-commercial

Devotional

21,400

2,900

2,800

1,500

300

19,300

3,000

3,100

1,300

600

See PS Exs. 20 and 22.

D. Additional Evidence of the Value of JSC Pro rammin

244. There is substantial evidence in addition to the quantitative studies that

show the high marketplace value of JSC programming. This evidence shows that JSC

The number of homes is calculated based on applying the ratio 'of viewing minutes per
minute to the number of homes represented by a household in the Nielsen study — 20,000.
See Lindstrom W.D.T. at 6, 13 (noting that 5,000 homes in sample represent
approximately 100 million homes). Household viewing minutes in PS Exs. 20 and 22 are
compared to quarter hours times 15, then multiplied by 20,000. Figures are rounded to the
nearest hundred homes.

164



members demand, and cable operators are willing to pay a substantial premium over other

kinds ofprogramming to carry live JSC sports.

1. The Cable Network Market lace

245. Both the CARP and the CRT found the cable network marketplace to be a

highly relevant marketplace when considering the value of distant signal programming. In

the 1989 Proceeding, the CRT described the cable network marketplace to be "analogous"

to the distant signal marketplace and relied in part upon the "disparity between [cable

network viewing percentages and licensing fees" in determining the JSC's award. 1989

CRT Determination, 57 Fed. Reg. at 15302; see also Copyright Royalty Tribunal Notice

of Adoption of Arbitration Panel's Determination, 1991 Satellite Carrier Rate Adjustment

Proceeding, 57 Fed. Reg. 19052 (May 1, 1992). The 1990-92 CARP made this point more

strongly, stating that the "simulated market" for distant signal programming "looks a great

deal like the cable network marketplace" and that the ratio of cable network expenditures

for JSC programming and the viewing shares for such programming was "direct evidence

of supply and demand." See 1990-92 CARP Report at 24, 100. In the most recent

proceeding setting compulsory license rates for satellite carriers to carry distant signals,

the CARP held that the cable network marketplace is the "most similar free market we can

observe." Report of the Panel in Rate Adjustment for the Satellite Carrier Compulsory

License, Docket No. 96-3, CARP SRA at 30 (August 28, 1997) ($ 119 CARP Report).

246. Indeed, nearly all of the other claimants have relied in one way or another

on cable network data in this either this proceeding or in the 1990-92 Proceeding. PTV

looked to the top-of-the-rate-card license fees of "look-alike" cable networks in an attempt

to demonstrate the value of PTV distant signals. See PTV Ex. 21; Tr. 3518 (Fuller)

(stating that it was fair to look at what cable operators are paying for cable networks to
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compare relative values of programming). In the 1990-92 Proceeding, NAB attempted to

make an argument about the marketplace value of locally produced news and public

affairs programming based on the license fees paid to carry CNN. See 1990-92 CARP

Report at 101-02. Dr. Gruen's testimony regarding the relevance of the 18-49

demographic is based upon data from the cable network marketplace. See Gruen W.D.T.

at 22-24. Janice De Freitas, one of the Canadian Claimants'itnesses, pointed to the sale

of Canadian-produced programs to U.S. cable networks as evidence of the marketplace

value of Canadian programming. See De Freitas W.D.T. at 4.

247. The cable network marketplace reveals the paramount value of JSC

programming in actual, free marketplaces. Among the twelve cable networks the $ 119

CARP found relevant when setting the rates for the satellite carrier compulsory license,

see ) 119 CARP Report at 30, those that carry JSC programming are able to charge much

higher license fees in the marketplace, see JSC Ex. 1 at 19. These license fees

demonstrate a high level of market power for those networks with JSC programming and a

correspondingly high demand for that programming by cable systems who are willing to

pay steep prices for those networks. Indeed, the substantial marketplace prices that cable

networks carrying JSC programming are able to command are even identified as the

reason why cable systems must raise their prices. See NAB Ex. 6-X.

50 While cable operators are able to insert advertising into telecasts on these networks, Dr.
Gruen's testimony shows that ESPN, for example, has lower rating than other networks,
meaning there is less of an audience to reach with advertising. See Gruen W.D.T. at
Appendix A. Moreover, it is unlikely that such revenues are a significant offset to the
license fees of cable networks; Mr. Trautman testified that advertising accounts for
approximately 5% of cable operators'evenues. See Tr. 377 (Trautman); see also Tr.
7791 (Gruen). Mr. Egan acknowledged that cable systems were able to obtain more

Footnote continued on next page
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248. The amounts that the cable networks themselves pay for JSC programming

relative to other kinds of programming also demonstrates the relative marketplace value of

JSC programming despite the fact that it takes up little programming time. ESPN, TNT,

TBS, Fox Sports Net and F/X paid more than $ 1.6 billion in 1998 and 1999 for the rights

to broadcast JSC programming that accounted for a total of 2,000 hours of programming.

See JSC Ex. 1 at 23 (Table III-3). By contrast, the AXE cable network (which PTV

analogized itself to in the 1990-92 Proceeding ') spent less than 1/5'" of that in 1998 and

1999 on nearly 14,000 programming hours — 7 times as much programming. See id. This

35-to-1 marketplace value ratio cannot be accounted for by advertising alone; ESPN and

AEcE had roughly the same audience ratings to sell to advertisers. See Gruen W.D.T. at

Appendix A. Rather, the difference is the substantial premium JSC programming is able

to obtain in the marketplace because of its ability to attract and retain subscribers. As one

cable industry executive stated, sports telecasts are "'oh, wow'vents" that cable

networks "really do need." NAB Ex. 6-X.

Footnote continued from previous page
advertising revenues from ESPN than other networks, but that such revenues were
typically in the "thousands" of dollars. See Tr. 1323 (Egan).
'ee 1990-92 CARP Report at 118-19.

NAB raised the issue of whether sports rights fees are the results of market power
exercised by sports teams acting collectively in selling their rights. As an initial matter,
this statement is irrelevant, because the Panel is charged with simulating a marketplace
without the compulsory license, not one without the compulsory license, the Sherman
Antitrust Act and the Sports Broadcasting Act. However, to the extent that such collective
action is relevant, the Panel should also note that the NAB, which acts collectively for
broadcast stations supported rate regulation, must-carry and retransmission consent.
Accordingly, when broadcasters have acted collectively, the broadcasters have preferred
carriage over compensation and have acted to minimize royalty payments. Similarly,
when the PTV stations have acted collectively, they have supported must-carry rights
rather than marketplace compensation. Both the NAB's and PTV's "sellers'ide" issues
are discussed in depth in paragraphs 299-314 and 350-353 below.
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249. Not only does the marketplace evidence suggest that JSC programming

commands prices far in excess of other programming types relative to the amount of

broadcast time it occupies, it also demonstrates that JSC programming commands prices

far in excess of other programming types relative to the amount of viewing it receives. As

noted during Dr. Gruen's testimony, ESPN obtains licenses fees far in excess of what one

would expect from looking at ratings data. See Tr. 7629-30 (Gruen). According to the

data in Dr. Gruen's Appendix A, ESPN receives only about 8% of the viewing of the top

11 cable networks but receives more than 27% of the license fees of those networks in

1998. See id. and Gruen W.D.T. at Appendix A. In 1999, ESPN's share of viewing

decreased to about 7.5% but it received almost 29% of the license fees of the top 11 cable

networks. See Tr. 7631-32 (Gruen) and Gruen W.D.T. at Appendix A.

250. Dr. Gruen's testimony was also consistent with the data provided by Mr.

Trautman regarding the relative viewing and programming prices of JSC programming as

compared to non-JSC cable network programming. According to industry data, over $ 1.6

billion was spent on JSC programming from the four men's professional leagues — MLB,

NBA, NHL and NFL — that generated approximately 2.2 billion viewing hours. See JSC

Ex. 1 at 23 (Table III-3). By contrast, Nickelodeon's programming generated 19.9 billion

viewing hours, but cost that network only $550 million in programming expenses. See id.

This meant that, on average, JSC programming cost about 25 times more than the

programming on Nickelodeon per viewing hour. Similar ratios existed with regard to the

other cable networks:

JSC vs. Cable Networks
Price-to-Viewing Ratios

'etwork JSC vs.:Network
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A8r,E

CNN/Headline News

Discovery

Family Channel

Lifetime

MTV

Nickelodeon

USA

22-to-1

20-to-1

14-to-1

17-to-1

19-to-1

15-to-1

25-to-1

10-to-1

16-to-1

See id.

2. Testimonv from Cable Industrv Witnesses

251. The JSC was unique among the claimants in this proceeding in that JSC

brought in actual cable operators to testify to the value of JSC programming. These cable

operators, June Travis, Michael Egan and Judith Allen, testified as to the properties of JSC

programming on distant signals that make that programming so valuable to cable systems.

Their testimony was consistent with the prior testimony of cable operators and reinforces

the notion that the availability of live sports programming on distant signals drives the

carriage of those signals.

252. The testimony of these witnesses not only corroborates the results of the

Bortz survey, but explain those results in depth. The following is a summary of their

testimony in this proceeding and in prior proceedings.

Sports Droarammine is the reason for the comnulsorv license. June
Travis, the former Executive Vice President and Chief Operating
Officer of the National Cable Television Association (NCTA) testified
that "the principle concern underlying [the NCTA's support for the
cable compulsory license] has been to ensure access to sports
programming on distant signals." Travis W.D.T. at 3. Ms. Travis'estimony

is similar to that of James Mooney, the former President of
the NCTA, who testified that sports was the primary reason that the
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cable industry resisted the repeal of the compulsory license. See 1990-
92 Mooney W.D.T. at 9 (D5:29).

The results of the Bortz surve are consistent with industr ex erience
Both Michael Egan and Judith Allen testified that the results of the
Bortz survey, which show an allocation of nearly 40% to live sports
programming, was consistent with their experience in the industry.
See Egan W.D.T. at 4; Allen W.D.T. at 4. Ms. Allen described distant
signal sports programming as the "single most valuable type of distant
signal programming." Allen W.D.T. at 4. Trygve Myrhren, another
cable executive, testified in the 1990-92 Proceeding that he agreed
with the results of the Bortz survey. See 1990-92 Myhren W.D.T. at 5

(D5:30). Mr. Egan testified subscribers felt they same way; during his
career in the cable industry, his company would survey its subscribers
and it found that sports and movies (the top two categories in the Bortz
survey) "typically come up as the top categories everywhere." Tr.
1393 (Egan).

Distant si al s orts ro ammin is uni uel valuable. All of the
cable industry executives testified that the sports programming on
distant signals had unique value. Ms. Travis testified that "live sports
programming is unique — no game can be substituted for another,"
which means that adding a distant signal with sports programming
allows a cable system to "offer customers something that is generally
not available elsewhere." Travis W.D.T. at 3. She testified that
"sports programming is kind of unique in that live sports are a one-
time only event. And if we have the ability to carry and deliver that to
our customers, they have to be our customers in order to access that
programming." Tr. 1488 (Travis). Mr. Egan testified that "sports
programming is generally exclusive to the station televising the event"
meaning that sports fans would need to subscribe to cable to receive a
distant signal carrying the sports telecast. See Egan W.D.T. at 5. Ms.
Allen testified that the sports programming on a distant signal
"provides potential and actual subscribers with that type of unique
programming [that motivates subsciptions]." Allen W.D.T. at 5. See
also 1989 Wussler W.D.T. at 2-3 (D5:27) (describing sports
programming as "truly first run" with "relatively limited availability
and critically important to attracting subscribers).

53 While other types of programming may be live and unique, such as newscasts, that
programming may be available from other sources, thereby diluting its value. As Mr.
Egan testified, sports telecasts are generally exclusive. See Egan W.D.T. at 5. However,
multiple stations in a market will have competing newscasts. See, e.g., Tr. 2333, 2364-65
(Alexander) (discussing newscasts of competing stations).
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Cable operators must be responsive to soorts fans. As James Mooney
testified in the 1990-92 Proceeding, sports fans are the largest group of
cable subscribers, and their demands must be met. See 1990-92
Mooney W.D.T. at 11 ("not all cable subscribers are sports fans are
cable subscribers", and the easiest way to make them unhappy is to cut
off their access to teams they follow"). Mr. Mooney referred to a local
example of the motivation of cable systems to respond to subscribers;
when the Fairfax County, Virginia cable system removed WGN, a
group calling themselves "Citizens for the Cubs" organized to restore
WGN to the lineup, putting incredible pressure on the cable system
until it agreed to carry WGN once more. See 1990-92 Mooney
W.D.T. at 11-12. Another group of fans in California had bumper
stickers emblazoned "No Cubs, no cable." 1990-92 Tr. 1845 (Maglio)
(D6:8). Ms. Travis agreed that "[s]ports fans are intensely loyal to
their teams and sports... [t]he deletion of a distant signal with sports
programming... will invariably create a great deal of outrage." She
noted that cable operators "react strongly to customers'pinions when
signals are added or dropped because those customers who complaint
are often willing to drop their cable service, especially given the
advent of DBS as a competitive service." Travis W.D.T. at 4. Mr.
Egan testified that sports fans are "highly motivated and loyal cable
subscribers" Egan W.D.T. at 4, and that "[i]f a [sports fan] can not see
his team play .. he is likely to complain and cable operators are,
therefore, reluctant to remove distant signals that provide this valuable
sports programming," id. at 5. This is not the case with other types of
programming — loyal PTV viewers, for example, tend to be cable
"resisters" in the first place. Tr. 6157 (Allen) ("People who are very
big fans of PBS are a category of cable resisters in my experience,...
therefore, they are not a good target, again, much to my marketing hat
chagrin, for purchasing a larger package of many more choices of
cable channels in a cable television subscription.")

Distant signals are a relativelv inexpensive source of snorts
promammine. The cable operators agreed that sports programming is
becoming increasing expensive in the marketplace. See Allen W.D.T.
at 5 ("It became an accepted (but unwanted) fact in the industry that
sports programming is the most costly type of programming"); Egan
W.D.T. at 4 ("[c]able operators generally pay more for sports
programming than other types of programming on cable networks.").
In this regard, distant signals sports programming is valuable as an
inexpensive source of programming that would otherwise command
high prices in the open marketplace. See Travis W.D.T. at 6 ("the
unique sports programming shown on relatively inexpensive distant
signals would have become more valuable to cable operators at the end
of the 1990s than at the beginning of the decade."); Egan W.D.T. at 5-
6 ("we viewed the compulsory licensing royalty we paid for WGN to
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be quite reasonable in comparison to what we were required to pay for
other sources of sports programming"); 1990-92 Mooney W.D.T. at 10
("absent the compulsory license, a distant signal... would not as a
practical matter have the ability to contract for national distribution of
an individual team's sports programming").

Sports promammine is the reason to import WGN. Several cable
witnesses testified that they imported WGN as a distant signal
specifically because of the sports programming broadcast by WGN.
Mr. Egan testified that his cable system in Jackson, Tennessee added
WGN to bring games involving the Chicago Cubs. See Egan W.D.T.
at 5. Ms. Allen stated that "the sports programming on WGN is the
most significant reason that cable operators have imported WGN."
Allen W.D.T. at 5.

E. The Seller's Perspective

253: The "seller's perspective" should not merit a reduction in the JSC's share

Rom that shown in the Bortz survey, the Rosston regression analyses or the Gruen avidity

adjustments. The nature and relevance of the "seller's perspective" is discussed in depth

above in paragraphs 65-72. There is no record basis for adjusting the JSC award

downward to account for the "seller's perspective." On the contrary, there is significant

evidence that, among all the claimants, the JSC would be the most difficult negotiator in

the distant signal marketplace absent the compulsory license.

254. As Dr. Crandall testified, there is no economic reason why concerns about

the "seller's perspective" would justify the JSC receiving an award less than their Bortz

survey share. See Crandall W.D.T. at 11-12. Dr. Crandall found no evidence in the

record of"JSC's relative willingness to supply programming" that would have "resulted in

a lower share of royalty revenues than was reflected in the Bortz survey." Id.

255. The JSC would have significant incentives to demand the highest prices (or

even withhold) for JSC programming in a marketplace absent the compulsory license. In

the 1990-92 Proceeding, JSC offered the testimony of Bryan Burns, formerly the Senior
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Vice President of Major League Baseball, and architect of MLB's national cable rights

deal with ESPN. In his testimony, Mr. Burns explained that distant signal importation of

sports telecasts impairs the ability of league members to license their rights to local and

national media outlets, including in negotiations with ESPN. See 1990 Burns W.D.T. at 8

(D5:33). Similarly, Commissioner of Baseball Fay Vincent testified in the 1989

Proceeding that MLB receives "significantly less compensation than would be produced in

the marketplace." 1989 Vincent W.D.T. at 5 (D5:32).

256. The JSC would be, as the record shows, the toughest negotiators in the

marketplace and the most likely to withhold their product. During the debates on the

Copyright Act, the sports leagues successfully urged Congress to extend copyright to live

sports telecasts, which they believed would give them the ability to control cable

retransmissions of distant signal sports telecasts. See, e.g. Hearings on S. 1361 Before the

Subcomm. on the Judiciary, 93d Cong., 1" Sess. 526-32 (1973) (testimony of James B.

Higgins representing the NCAA); id. at 533-36, 536-47 (testimony of Bowie Kuhn,

Commissioner of Baseball); id. at 551-52 (statement of J. Walter Kennedy, Commissioner

of the NBA). However, with the 1976 Copyright Act came the $ 111 license, of which the

JSC's members have actively sought the repeal.

257. Apart from the lobbying environment, there is marketplace evidence of

why the JSC would demand the highest prices for its programming or seek to withhold

that programming from cable systems seeking to import it on a distant signal. Dr. Joskow

acknowledged that the JSC's members would have a substantial interest in blocking the

importation of distant signals in order to maximize their sale of rights both locally and

nationally. See Tr. 9083-85 (Joskow). In practice, the NBA has sought to limit the
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number of Chicago Bulls games that can appear on WGN — activity that indicates the

NBA's unwillingness, were it to act in a free marketplace, to license its programming at

any cost. See Tr. 697-98 (Crandall) (referencing Dr. Crandall's discussion of litigation

between the NBA and Chicago Bulls). Unlike broadcasters, owners of sports

programming have no incentive for broader carriage of their product because they would

not obtain excess fees from the additional distant carriage of their programming. See Tr.

707-08 (Crandall) ("But in the case of the broadcast station which is licensing its

copyright material in an adjacent market, it obtains the ability to sell more advertising

dollars, obtain more advertising dollars Rom that greater geographical expanse of its

market. The NFL, Major League Baseball, do not."). Indeed, as demonstrated above in

paragraphs 245-250, JSC members are excellent at extracting the maximum value for their

programming.

258. Accordingly, there is no record basis to concluded that an adjustment of the

Bortz survey results to account for the "seller's perspective" would necessitate a reduction

in the JSC's share.

F. Chanced Circumstances

259. The relative marketplace value of JSC programming on distant signals

increased as a result of changed circumstances between 1992 and 1998. The rise of WGN

to be the predominant distant signal carried by cable systems, the addition of NFL

telecasts, the SuperBowl, the World Series and other Fox sports programming to the JSC's

claim, and the increasing value of sports programming vis-a-vis other types of

programming since 1992 significantly outweigh the fact that the JSC were one of four

claimants that had compensable programming on WTBS before its conversion into a cable

network.
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260. Although some of the parties focused exclusively on the WTBS

conversion, there were a myriad of other changes in the distant signal marketplace that

affected the relative marketplace of JSC programming and the programming of the other

claimants. Indeed, Dr. Johnson, one of the witnesses who focused most heavily on the

WTBS conversion recognized that the WTBS conversion was not the only factor in the

marketplace to change between 1992 and 1998. See Tr. 3666 (Johnson). Had it been so,

Dr. Johnson would have simply limited his recommendation for the adjustment of the

PTV share to about 7%. See Johnson W.D.T. at 7. Mr. Bennett, one of the Canadian

witnesses, backed off from his written statement that the royalty fund has decreased

substantially as a result of the WTBS conversion in light of Dr. Hazlett's more nuanced

analysis. Tr. 5438-5443 (Bennett). And certainly, the testimony of Dr. Hazlett shows that

there were numerous factors that impacted the distant signal marketplace and the

copyright royalty fund, including rate regulation, must-carry, retransmission consent, re-

classification of signals from distant to local, and WWOR's loss of satellite carriage. See

generally Hazlett W.D.T. at 5-9. The most significant of these changed circumstances and

how they impact JSC are set forth in detail below.

1. WGN Prominence

261. One of the most significant aspects of the WTBS conversion was that it left

WGN as the most widely carried distant signal. The carriage of WGN relative to other

distant signals exceeds that of WTBS even in its heyday; WGN accounted for 55% of all

DSE's in 1998, WTBS accounted for 38% of all DSE's in 1992. See Hazlett W.D.T. at
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Appendix D. WGN grew from representing 18% of all subscriber instances in 1992 to

48% in 1998, meaning that, at least for the purposes of the Fratrik time study, one minute

on WGN was worth as much as one minute on all of the other stations carried as a distant

signal combined. See Tr. 2130-32 (Fratrik).

262. The ascension of WGN to dominance among distant signals favors the JSC

because WGN features highly valuable JSC programming. WGN carries the Chicago

Cubs, the Chicago White Sox and the Chicago Bulls. See Allen W.D.T. at 5. As noted by

Dr. Ducey, the fans of the Chicago Cubs are a "special breed" with a "fierce and loyal

following." Tr. 1985 (Ducey). The carriage of WGN over the years has generated a

widespread fan base for the Chicago Cubs, given that in many places the Cubs were the

only team that cable viewers could watch on a regular basis. See Tr. 1499 (Travis). As

noted above„ fans of the Chicago Cubs in suburban Virginia — hardly the Cubs'ome

territory — waged a campaign to bring back WGN after it had been dropped by their local

cable system. See 1990-92 Mooney W.D.T. at 11-12 (D5:30). The Chicago Bulls in 1998

featured Michael Jordan, one of the most popular basketball players of ail time. See Egan

W.D.T. at 5.

263. The Chicago Cubs games on WGN were particularly valuable in 1998. A

home run race between Sammy Sosa and Mark McGwire generated a lot of enthusiasm

and interest among baseball fans around the country. See Tr. 4207 (Lyon). Interested fans

could watch the home run race unfold on WGN. See id. Mr. Wilson, PTV's witness and a

WTBS accounted for 2109 of 5584 DSE in 1992, while WGN accounted for 1351 of
2464 DSE in 1998. See Hazlett W.D.T. at Appendix D.

The Chicago White Sox also have a loyal following.
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Cub fan (thus demonstrating the geographical distribution of the "special breed"),

described the home run race as quality television programming. See Tr. 3074 (Wilson).

264. The JSC programming on WGN not only was highly valuable, it was the

reason cable systems carried WGN. Mr. Egan testified that, when he was managing a

cable system in Tennessee, he decided to import WGN as a distant signal specifically

because of the sports programming available on WGN. See Egan W.D.T. at 5. Ms. Allen

testified that the "sports programming on WGN is the most significant reason that cable

operators have imported WGN." Allen W.D.T. at 5.

265. JSC programming accounted for an even greater percentage of the

compensable programming in 1998 and 1999 than in 1990-92. Whereas MLB games

accounted for approximately 8.1% of the compensable programming time on WGN in

1992, those games accounted for 11.3% of the compensable programming time in 1998.

See Tr. 8980-82 (Ducey); JSC Ex. 52-RX.

Overall Reduction In Distant Si nal Pro rammin

266. The period 1992 to 1998 showed an overall decrease in the volume of

distant signal programming. However, this decrease neither disproportionately affected

the JSC nor does it have any implications as to the relative marketplace value of JSC

programming. There are several reasons for the overall reduction in the level of distant

signal programming. The conversion of WTBS into a cable network and WWOR's loss of

satellite carriage reduced the amount of distant signal programming absolutely for the

Program Suppliers, the NAB, the JSC and the Devotional Claimants, all of whom had

While JSC 52-RX is not in the record for substantive purposes, the data that are the
basis for that particular exhibit are in the record through the testimony of Dr. Ducey in this
proceeding and Mr. Lemieux in the 1990-92 Proceeding. See Tr. 8980-82 (Ducey).
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programming on WTBS. See Hazlett W.D.T. at 8. Additionally, the redefinition of when

a broadcast station is "local" to a cable system turned a substantial number of distant

signals into local signals. See id. at 19-20. The adoption of the must-carry and

retransmission consent rules and the tendency of those rules to "squeeze out" distant

signals also caused a reduction in the amount of distant signal programming. See id.

at 15-18.

267. Despite all of these changes that reduced the amount of distant signal

programming, the JSC's relative share of distant signal programming, as measured by Dr.

Fratrik, remained constant between 1992 and 1998-99. Dr. Fratrik's time study shows that

JSC's share of distant signal programming minutes as weighted by subscribers increased

slightly between those periods, from 4.75% to 4.91%. See NAB Ex. 10 at 13. Dr.

Fratrik's study shows that the overall reduction in distant signal programming did not

affect the relative amount of available JSC programming.

3. JSC on Fox

268. One of the significant changed circumstances for the JSC from the 1990-92

Proceeding is the addition of JSC programming on Fox network stations to the JSC's

claim. The Fox network, while having no JSC programming in 1990-92, exploded on the

scene during the 1990's to purchase the rights some of the JSC's most valuable telecasts.

Fox broadcast approximately 200 NFL games in 1998 and 1999, including the playoffs

and the Super Bowl in 1999. Similarly, Fox carried a significant MLB package, including

telecasts of Games of the Week, the playoffs and the World Series.

269. Although Fox stations are carried by only a small percentage of cable

systems as a distant signal, that percentage is larger than the number of systems that carry

Canadian signals, and not substantially smaller than the number of systems carrying PTV
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stations as distant signals. Both PTV and the Canadian Claimants receive meaningful

royalty awards, and there is no reason to believe that the JSC programming on Fox would

not require a similar award.

a. T es Of JSC Pro rammin On Fox

270. Prior to 1994, NFL games were carried only by broadcast networks and

cable networks whose programming is considered ineligible for compensation in this

proceeding. See Tagliabue W.D.T. at 1. As discussed in the testimony of Commissioner

Paul Tagliabue, the Fox network broadcast approximately 200 NFL games in 1998 and

1999, including several playoff games in both years and the Super Bowl in 1999. See

Tagliabue W.D.T. at 1-2. Fox generally broadcast the games involving the National

Football Conference, which includes some of the oldest NFL franchises in the largest

markets„ like the New York Giants, Chicago Bears, Washington Redskins and

Philadelphia Eagles. See id. at 2; Tr. 141-42 (Tagliabue) (NFC includes teams in 9 of the

top 10 television markets).

271. In addition to broadcasting NFL games, Fox carried some of the most

valuable programming of the other JSC members. Fox carried Major League Baseball

games of the week, playoff games, the All Star Game and the World Series in 1998 and

1999. See Tr. 579 (Trautman). Mr. Trautman indicated that this high-value JSC

programming on Fox likely sustained the high value of sports programming in the Bortz

survey. See Tr. 580 (Trautman).

b. Value Of JSC Pro rammin On Fox

272. As Commissioner Tagliabue testified, approximately 230 cable systems

carry a Fox station as a distant signal. See Tagliabue W.D.T. at 6. Altogether, these 230

systems paid a total of $ 12 million in royalties during the 1998-99 period. See Tr. 168
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(Tagliabue). For 100 of those systems, the distant Fox signal was the only Fox signal they

carried. See id. David Bennett testified that for such systems, the ability to import the

JSC programming on Fox via a distant signal would bring a "great deal" of value to a

cable operator. See Tr. 5403 (Bennett). Indeed, the only way these cable systems could

bring the Super Bowl to their subscribers would be through their importation of a Fox

distant signal. See Tr. 138 (Tagliabue).

273. Even in those situations where a cable system already has a local Fox

affiliate, the JSC programming on the distant Fox signal may be highly valuable to that

system. As discussed by Commissioner Tagliabue, Fox stations in nearby markets often

carry different NFL games on any given Sunday. See Tagliabue W.D.T. at 2. He testified

that of the 130 systems carrying duplicate local and distant Fox signals, approximately

half of those systems would see the two Fox affiliates carry different games on at least a

periodic basis, with 40 carrying two different NFL games on a regular basis. See Tr. 136

(Tagliabue). Mr. Alexander testified that bringing in different telecasts of NFL games

would bring "clear value" to cable systems. See Tr. 2360-61 (Alexander).

274. While the carriage of distant Fox signals pales in comparison to the breadth

of carriage for WGN, it is comparable to the carriage of PTV and Canadian signals. As

shown in the following chart, cable system carriage of Fox distant signals falls in between

cable system carriage of PTV and Canadian signals:
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Distant Carriage Comparison
PTV, Fox 4 Canadian Signals

Signal Type
Total.¹ Of Cable Systems

Carrying As Distant
Total ¹ Of Cable Systems

Carrying W/0 Local

PTV

Fox

Canadian

1998-2

514

235

66

1999-2

534

234

61

1998-2

256

100

1999-2

270

106

275. Like the PTV and Canadian stations, the Fox stations would have become a

relatively larger portion of the distant signal universe when WTBS converted to become a

cable network, indicating that if PTV and the Canadian Claimants were to obtain an

increased share because of the WTBS conversion, the JSC programming on Fox would

tend to increase the JSC share by a similar amount.

276. The NFL programming on Fox has a particularly high marketplace value,

and it is particularly useful to compare that marketplace value to the other small categories

of signal carriage, PTV and Canadian. Commissioner Tagliabue testified that the license

fees paid by Fox increased from $395 million per year in the prior period (1994-1997) to

$550 million per year for the years 1998-2005. See Tagliabue W.D.T. at 3-4.

Accordingly, the NFL's licenses fees for 100 NFL games per year (300 hours of

programming) exceed the total amount paid by PBS to acquire all of the programming for

the PBS National Programming Service feed. See Tr. 3167 (Wilson) (citing $350 million

as the cost of programming for the NPS).

PTV figures are derived from PTV Ex. 15, Fox figures are derived from NAB 1-X, and
Canadian figures are derived from Canadian Ex. 5-A at 6 (Ringold Report).
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4. Regional Sports Networks

277. As in the 1990-92 Proceeding, several parties tried to raise the argument

that JSC programming is less valuable because of the "rise" of regional sports networks

("RSN's"). There was no such comparable "rise" in RSN's in the 1992 to 1998 time

period as was experienced in the period before 1992. In any case, any increase in the

number of RSN is more than offset, on a relative basis by the increasing number of

regional news networks and PBS-look alikes that are widely carried by cable operators.

As in the last proceeding, the record shows that the existence of RSN's cause little or no

dilution of the value ofdistant signal sports programming.

278. In many ways, the existence ofRSN's demonstrate the value of JSC distant

signal programming. In the 1990-92 Proceeding, the CARP held that the increased entry

of PBS "look-alike" networks "reflects the perception of value" of PTV programming.

See 1990-92 CARP Report at 123. No less can be true of RSN's; as Mr. Trautman

testified, RSN's command higher license fees than any of the networks he uses in the

comparisons he included in his written testimony. See Tr. 280 (Trautman). The high

license fees of the RSN's underscore the value of importing distant signals on a regional

basis. See Tr. 1422 (Eagan) (noting importation of WWOR and WPIX in upstate New

York for access to New York baseball teams). Indeed, as the costs of sports networks rise,

distant signals become even more valuable from an opportunity cost standpoint because

they are a relatively inexpensive source of sports programming. See Travis W.D.T. at 6.

279. The testimony adduced demonstrated the relatively small impact of the rise

of RSN's on the value of sports programming. In that proceeding, Program Suppliers that

there had been a proliferation of RSN's in the years leading to 1990-92, and that this

explosion diluted the value of JSC programming. See 1990-92 CARP Report at 96.
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However, most cable systems would only have access to one RSN, which, as the name

implies, are distributed only regionally. See 1990-92 Tr. 9013 (Cooper) (R2:1). This

stood in stark contrast to the national cable networks, which provided cumulative

programming choices to cable operators. See 1990-92 Tr. 9012 (Cooper) (R2:1) (noting

national availability of other stations). As such, the dilutive effect of the rise of vegional

sports networks pales in comparison to the dilutive effect of the steep increase in national

cable networks on other types ofprogramming. As Ms. Travis testified:

[In contrast to sports programming], the other types of
programming on distant signals would have become less
valuable to cable operators due to the increase in the number
of programming networks overall. In the 1990's, the
number of cable networks focusing on a variety of different
types of programming increased greatly. The value of
similar, duplicative programming on distant signals would
have been diluted by the availability of these new networks.

Travis W.D.T. at 6.

280. Indeed, as Ms. Travis testified, one of the prevailing trends of the 1990's

was the rise of direct broadcast satellite ("DBS") services. To make inroads into cable's

customer base, DBS providers directed their marketing efforts at cable customers who

wanted access to more sports programming. See id. at 5. The results of these marketing

campaigns were to force cable systems to place a higher premium on sports programming

following the growth of DBS, and to ensure that they provided as much sports

programming as possible. See id. at 6. As such, distant signal sports programming — a

cheap source given the statutory rates — became an even more valuable source of sports.

See id. Accordingly, the record indicates that any subsequent growth of RSN's would

have had little or no dilutive impact of the rising value of JSC distant signal programming.
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G. Recommended Award

281. The record supports an award to JSC that equals their Bortz shares in 1998

and 1999 as adjusted by Mr. Trautman to account for the PTV-only and Canadian-Only

systems. These values are consistent with all the other evidence introduced in the

proceeding, which showed the JSC programming was the most popular distant signal

programming and valued most highly by cable system operators.

282. The record shows that the JSC's award in the 1990-92 Proceeding

substantially undervalued JSC distant signal programming, There is no basis for a

downward adjustment from the 1990-92 award — in fact, circumstances have changed

substantially in favor of the JSC, Moreover, given the downward adjustments warranted

for several other parties„and in light of the substantial increases that would result from the

adoption of some of the adjustments proposed to the Bortz survey, the Trautman-adjusted

Bortz shares are likely the lower bound of the relative marketplace value of JSC distant

signal programming in 1998 and 1999. Accordingly, JSC request an award of 36.6% and

38.3% of the royalties awarded to the Phase I programming claimants in 1998 and 1999,

respectively.

1I. NAB BASIC FUND AWARD

A. Nature of NAB Claim

283. The NAB claim, as defined, is programming that is produced by a

commercial television station and is broadcast exclusively on that station. See Ducey

W.D.T. at 3. As Dr. Ducey admits, the great majority of the NAB category is station-

produced news. See id. at 12. Almost by definition, the programming included in the

NAB category is of local appeal and of low value outside its market — if a particular NAB
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program obtained some measure of success and were sold to a different television station

in a different market, that program would drop out of NAB claim and into the Program

Suppliers claim.

284. As discussed in the cross-examination of Dr. Fratrik, the vast majority of

the NAB program category is local news and public affairs programming. See Tr. 2167-

70 (Fratrik) and JSC Ex. 10-X. In fact, news and public affairs programming appeared to

be an increasing portion of the NAB category; the two most widely carried superstations,

WGN and WPIX both exhibited increases in the percentages of station-produced

programming in the news and public affairs category between 1992 and 1998. See JSC

Ex. 10-X (showing WGN increase from 85% to 94% and WPIX increase from 86% to

94%).

285. Not only is the NAB category predominantly news and public affairs

programming, the data underlying the Fratrik study demonstrates that the NAB category is

mostly the superstation news and public affairs programming that has little value to cable

operators in distant markets. JSC Ex. 11-X shows that, between 1992 and 1999, the

portion of the NAB category attributable to superstation news and public affairs

programming swung from 25% to almost 60%. As the CRT concluded, local news and

news and public affairs programming has been credited for having regional appeal, but not

beyond the close-in regions. See 1989 CRT Determination, 57 Fed. Reg. at 15302.

Because superstations (WGN being the only widely distributed one remaining) are

distributed nationally via satellite, their news and public affairs programming logically

falls into CRT's "lack of appeal" category. In fact, the record supports the CRT's theory

in this regard — it was revealed that WGN's three-hour morning news program is covered
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over on WGN's national satellite feed. Compare PTV Ex. 12-X with PTV 13-X. Dr.

Ducey suggested that the news program was covered over because WGN's satellite carrier

thought the morning news "was interesting in Chicago but not nationwide." Tr. 1955-56

(Ducey). Mr. Fuller concurred, noting that despite the fact that he received WGN, he had

never watched the WGN news, and that local Chicago news would have no interest to

those around the country. See Tr. 3363 (Fuller). Mr. Alexander testified that the bulk of

local news is focused on issues that affect the particular station's market. See Tr. 2311

(Alexander).

286. Moreover, much of the news and public affairs programming is cumulative.

Mr. Alexander testified that portions of his stations'ewscasts may be repeated

throughout the day or from the previous day. See Tr. 2315-16 (Alexander). Mr.

Alexander's examples of the station-produced programs on his stations reinforce the

duplicative nature of the programming in the NAB category; WJZ broadcast back-to-back

newscasts at 5 p.m. and 6 p.m., while KYW broadcast back-to-back-to-back newscasts at

5:30 a.m., 6 a.m. and 7 a.m. in addition to back-to-back newscasts at 5 p.m. and 6 p.m.

See NAB Ex. 9. Mr. Alexander testified that broadcast stations generally have added

additional newscasts to their schedule — mostly for the purpose of scheduling diversity.

See Tr. 2333 (Alexander).

B. Value Of NAB Pro rammin As Reflected In Bortz Surve

287. Cable operators assigned the "News and public affairs" programming

category an allocation of 14.8% in the 1998 Bortz survey and 14.7% in the 1998 Bortz

survey. That allocation trails the allocation to the "live professional and college team

sports" category by between 22 and 24 percentage points. See JSC Ex. 1 at 3. The

allocations to the "News and public affairs" category in the 1998 and 1999 Bortz surveys



are statistically the same as the allocations in the 1990-92 Bortz surveys given the overlap

in the confidence intervals of those surveys. See JSC Ex. 1 at 54-55 (1998-99 confidence

intervals); 1990-92 Trautman W.D.T. at 27-37 (D2:4) (1990 and 1991 confidence

intervals); 1990-92 Bortz W.D.T. at 31 (D2:2).

288. It is important to note that Dr. Fairley's adjustments to the Bortz study have

a mixed effect on the NAB category. As an initial matter, NAB is the biggest beneficiary

of Dr. Fairley's improper use of unweighted data in making his adjustments. While the

NAB category's weighted allocations in the Bortz surveys are 14.8% alid 14.7% in 1998

and 1999, respectively, Dr. Fairley's unweighted allocations show shares of 16.4% and

15.1% — collectively 3% higher than the weighted shares. See PTV Ex. 10-R. Given the

size of the cable fund, the use ofunweighted data unfairly grants NAB a $3 million bonus.

289. However, Dr. Fairley's "threshold effect" adjustment in Method 3 results in

a reduction in NAB's share. This reduction is the product of Dr. Fairley's statistical

prediction that, in the hypothetical marketplace, NAB programming would be carried

disproportionately less often than other categories of programming. Cf. Tr. 10631-33

(Fairley) (referring to JSC category gain and Devotional category loss from "threshold

effect" adjustment).

C. NAB Shares In Other Puantitative Studies

1. Rosston Repression Analvses

290. When the years 1998 and 1999 are combined, the Rosston Greater-Than-

Zero regression analysis produces an implied royalty share of 10.9% and the Rosston

Greater-Than-Or-Equal-To-One regression analysis produces an implied royalty share of

10.0%. See Rosston W.D.T. at 23; JSC Ex. 14-X. However, when the years 1998 and

1999 are separated, NAB's shares of the Greater-Than-Zero regression analysis are
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13.35% in 1998 and 8.62% in 1999 and NAB's shares of the Greater-Than-Or-Equal-To-

One regression analysis are 12.53% and 7.55%, respectively. See Crandall W.R.T. at

Appendices 3 and 4. It must be noted, however, that the NAB share implied by the

Rosston regression analyses are not statistically significantly different from 0% in 1999

under both.models. See id. at 5. Thus, Dr. Rosston's regression model cannot reject the

hypothesis that an additional minute ofNAB programming contributed would have had no

impact on the amount of royalties a cable operator would have to pay. See id.

291. As discussed above, the Rosston regression analyses cannot act a starting

point for allocating shares. Furthermore, Dr. Ducey recognized that the NAB's results in

the Rosston regression analyses could be adjusted either up or down to account for other

factors. See Tr. 1892 (Ducey). Indeed, Dr. Ducey recognized that because Dr. Rosston

was relating programming minutes to royalties that were not set in the marketplace, his

model would not directly measure the free market seller's perspective. See Tr. 1898

(Ducey).

292. Dr. Rosston suggests that the NAB number may be a lower bound to

NAB's relative marketplace value because it does not take into account a broadcast

station's efforts in putting together a broadcast day. The CRT repeatedly rejected the

concept that a broadcast day compilation was compensable from the cable royalty fund.

See, e.g., 1978 CRT Determination, 45 Fed. Reg. at 63032 ("Our review of [the

legislative] history persuades us that Congress did not intend compensation to broadcaster

claimants on the basis of the "broadcast day...."). NAB offers no new evidence or

argument to support a departure from the CRT's precedent.

188



2. Nielsen Studv

293. The Nielsen study reflects a relative share of distant signal viewing minutes

of between 12.9% to 14.8%, depending upon whether viewing is measured by households

or the 2+ demographic. See PS Exs. 20 and 22.

294. However, as discussed above in paragraphs 171-178, the Nielsen study

viewing numbers cannot be employed without adjustment. As shown above, Dr. Gruen's

avidity adjustments (both in his original and rebuttal testimony) substantially reduce

NAB's viewing share down to as low as 4.0% in 1998 based on the full avidity adjustment

in the 18-49 demographic. In the 2+ demographic, NAB is reduced to 10.2% and 11.8%

in 1998 and 1999 using the "midpoint" adjustment and down to 9.1% and 10.9% in 1998

and 1999 using the "full avidity" adjustment.

295. NAB aggressively criticized the Gruen avidity adjustments on the grounds

that they improperly advantaged programming with wide carriage (such as on

superstations) versus programming carried on stations with less distribution. See Ducey

W.R.T. at 7-8. However, the slant of Dr. Gruen's analysis towards superstations should

actually have been apositive for the NAB — as shown in JSC 11-X, approximately 60% of

NAB's programming is accounted for by news and public affairs programming on

superstations. Given the wide carriage of a majority portion of its programming, the

downward adjustment generated by the Gruen avidity adjustments are an actual indication

of the relative lack of avidity for its programming.

3. Fratrik Time Study

296. As discussed above with respect to the Fratrik time study, both NAB's

absolute share of distant signal programming time and the change in its share from 1992 to

1998-99 is irrelevant to the relative marketplace value of NAB programming. Dr. Ducey
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admitted as much when he testified that NAB's greater share of distant signal

programming time did not necessarily lead to a commensurate increase in NAB's relative

marketplace value. See Tr. 8983 (Ducey). As noted above, the NAB received a 3.5%

award in the 1978 Proceeding despite the fact that station-produced programming

accounted for 21% of the weighted distant signal programming time according to a study

it sponsored. See 1978 CRT Determination, 45 Fed. Reg. at 63030, 63038. Despite the

fact that NAB's share ofweighted distant programming time has decreased from that point

— hitting 8.8% in 1992 according to the Fratrik study — the NAB's share of royalties has

actually increased in these proceedings. NAB cannot have it both ways — it cannot

contend that changes in time measures support an increase in its award when they are

positive for NAB when it consistently increased its share when those same time measures

traveled in the opposition direction.

D. Additional Evidence Of The Value of NAB Pro rammin

297. Other indications of the relative lack of marketplace value of NAB distant

signal programming were apparent from the record. Mr. Alexander testified that even

though he believed KYW has the best news in Philadelphia, he would not be surprised that

a station with much inferior news programming that broadcast the games of Philadelphia

Regardless of NAB's attempted redirect examination on this issue, the CRT apparently
accepted the NAB study as correct and assumed that NAB programming did account for
21% of distant signal programming time, but found that measure to be irrelevant. See
1978 CRT Determination, 45 Fed. Reg. at 63038. It is immaterial that, in hindsight, NAB
would have performed its 1978 time study differently.

Indeed, Dr. Ducey testified on rebuttal that NAB programming accounted for 12-14% of
the programming time on distant signals. See 1990-92 Ducey W.R.T. at 4 (D4:17).
Accordingly, when the CARP allocated its award to NAB in the 1990-92 Proceeding, it
would have done so under the assumption that NAB programming made up 12-14% of the
time, which is essentially the same amount shown in the Fratrik time study.
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sports teams would get more extensive distant signal carriage. See Tr. 2366-67

(Alexander). He further testified that complaints from subscribers about a cable system's

decision to drop WJZ may have been motivated by lack of access to Baltimore Orioles

telecasts. See Tr. 2371 (Alexander). Indeed, while WJZ had about the same level of

distant carriage in 1992 as in 1998, see id., KYW's distant carriage had decreased during

the same period, see Tr. 2402-05 (Alexander).

298. Moreover, historically, the NAB's case focused on the value of station-

produced programming on network affiliates, where most of NAB's programming is

carried. The decline in the carriage of those signals is discussed below in paragraphs 315-

322. However, these network affiliates also can be viewed by consumers within their

Grade B signal contour, meaning that subscription to cable is not necessary to view their

programming. See Tr. 2376 et st. (Alexander) (discussing viewership within station's

Grade B contour). Accordingly, there is evidence that such programming is not material

in attracting or retaining subscribers — it is not programming exclusively available via a

subscription to cable.

E. The Seller's Perspective

299. The NAB's award should be substantially lower than its results in the

quantitative studies in this proceeding to take into account the seller's perspective. The

broadcasters that constitute NAB's claimant group obtain substantial benefits from the

carriage of their programming in distant markets and, acting both individually and

collectively, have demonstrated a decided preference for greater carriage than increased

royalty payments or fair market compensation. Since 1992, the NAB (acting on behalf of

broadcasters) has pursued market changes that significantly lowered payments into the

cable royalty funds, in essence trading away royalties to achieve other priorities related to
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the broadcasters'nterests as distributors ofprogramming. See Hazlett W.D.T. at 39. The

Panel should consider this evidence of the broadcasters'erspective as copyright owners

in the programming rights marketplace, just as it has done historically with respect to

other claimants.

Benefits From Distant Carriage

300. Although it has been a consistent position of the NAB that (putting aside

superstations) it do not receive increased advertising revenues from reaching distant

subscribers, the record belies that statement. While Mr. Alexander denied that stations

receive cash from advertisers for reaching distant subscribers, he did concede that a

station's distant reach is something that its sales force touts in trying to make an

advertising deal. See Tr. 2294-96 (Alexander). He admitted that such distant carriage

might persuade an advertiser to purchase time on a station when they otherwise would not.

See Tr. 2378 (Alexander). The clear implication of Mr. Alexander's testimony is that,

while stations may not charge directly for reaching distant subscribers, they are able to use

it as a negotiating tool that allows them to get a higher price from an advertiser than they

otherwise would have gotten. Because of this, NAB members do stand to benefit &om

distant carriage and would have to take such benefit into account if they had to negotiate

in the marketplace with cable operators.

301. Moreover, Mr. Alexander acknowledged that broadcasters are not totally

indifferent to their carriage as a distant signal. See Tr. 2301 (Alexander). He noted that

there were intangible benefits from carriage: increased visibility, prestige, distant

subscriber familiarity with the station and credibility. See Tr. 2301-02 (Alexander).
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2. Support Of Rate Reeulatiou

302. The NAB's support for rate regulation — an example of the broadcasters

acting collectively — demonstrates their willingness to accept less in royalties in the distant

signal marketplace in return for greater benefits in the local marketplace. In the context of

the implementation of the 1992 Cable Act, the NAB filed comments with the FCC

supporting a methodology for regulating basic cable rates that would have resulted in an

average basic tier cable rate of $4.50. See JSC Exhibit 2 at i. The NAB supported this

average rate for the tier that would includes all televisions signals — distant or local—

except for satellite-delivered superstations. See id. at 7-8. Accordingly, absent a cable

system's self-defeating decision to put a superstation on a more expensive tier of service,

the NAB was advocating rate regulation that would have reduced the royalty base for the

cable compulsory license to $4.50 per subscriber per month. See 17 U.S.C.

111(d)(1)(A). Given that the average revenue per subscriber per month was $ 16.17 at the

time of the passage of the 1992 Cable Act, see Hazlett W.D.T. at 14, NAB's proposal

would have slashed the cable royalty fund by more than 70%.

303. Although the NAB was unsuccessful in achieving its desired $4.50 rate

structure, the FCC did create a rate regulation infrastructure that lowered broadcast tier

basic cable rates substantially. See Hazlett W.D.T. at 14-15 (noting $3.15 drop in

revenues per subscriber from 1992 to 1997). Indeed, Dr. Ducey recognized that rate

regulation was a substantial reason for the decline in the royalty fund. See Tr. 1828-29

(Ducey); Tr. 1980-83 (Ducey) (noting that revenues relevant to royalty calculations

decreased even as overall cable revenues went up).

304. The NAB's $4.50 rate proposal provides an objective and quantitative basis

for what broadcasters were willing to accept in the marketplace for their programming. In
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that proposal, they disclosed the level of royalties they were willing to accept for the

distant retransmission of their copyrighted content in exchange for the benefits they

accrued by being carried on a cheaper tier. See Hazlett W.D.T. at 37 (noting that

broadcasters supported rate regulation "because they wanted to improve the relative

position of broadcast programming vis-a-vis cable networks"); Tr. 1983 (Ducey)

(broadcasters supported inclusion of all broadcast signals other than superstations on

broadcast tier); Crandall W.R.T. at 10 (broadcasters support of $4.50 rate suggests that

commercial broadcasters would be willing to accept substantially less than Ithe Rosston

share] for the retransmission of their programming).

305. The Panel should adopt a royalty award for the NAB which accounts for

their willingness to accept their share of a royalty fund based on an average revenues per

subscriber per month of $4.50. At the time of the passage of 1992 Cable Act, the NAB

was receiving royalties under the'llocation made by the CRT in the 1989 Proceeding—

5.7%. See 1989 CRT Determination, 57 Fed. Reg. at 15303. Had the 1998 cable royalty

fund been based upon $4.50 per subscriber per month instead of $ 13.15 it would have

65.8% lower, or approximately $37.0 million. Applying the NAB's then-expected 5.7%

share to that reduced fund would yield a royalty award of $2.1 million to NAB, which is

the amount of royalties that NAB were willing to accept in supporting rate regulation.

Applying the $2.1 million award to the actual 1998 fund would yield a royalty share of

1.9%. That percentage represents what NAB would accept as a willing seller of its

programming for royalties and for the benefits of carriage.
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306. The following chart represents the range of possible results based on

applying the quantitative measures of value to the size of the cable royalty fund had NAB

obtained the desired $4.50 rate:

1989 CRT Share

1990-92 CARP Share

Rosston Regression Share

Bortz Survey Share

Royalty
Share

5.70%

7.16%

10.93%

14.70%

1998 Fund@
$4.50 Ratet

$36.97

$36.97

$36.97

$36.97

Royalties @ Actual
$4.50 Ratet Royaltiest

$2.11 $ 108.20

$2.65 $ 108.20

$4.04 $ 108.20

$5.43 $ 108.20

NAB Willing
Seller Share

1.9%

24%

3.7%

5.0%

'igures are in millions of dollars.

Su ort Of Must-Carr

307. In addition to supporting rate regulation, NAB supported the must-carry

rules implemented with the 1992 Cable Act. See Hazlett W.D.T. at 37; Tr. 10170

(Crandall); NAB Ex. 17-X at 309 (congressional testimony of NAB president supporting

must-carry). As both Dr. Hazlett — calling on quantitative evidence — and Ms. Allen—

calling on her experience — testified, the addition of the must-carry rules had the effect of

forcing out distant signals, reducing the overall level of royalties in favor of broader local

carriage of signals. See Hazlett W.D.T. at 16; Allen W.D.T. at 6-7. 'ootnote

continued from previous page
This total is calculated by first dividing $4.50 by $ 13.15, the average gross receipts per

month in 1998-2. See Hazlett W.D.T. at 14 ($ 13.15 average). That ration is then applied
to the total 1998 cable royalty fund of $ 108.2 million. See id. at 4 ($ 108.2 million fund).
'AB offered an exhibit, NAB Ex. 16-X, that was intended to show that the must-carry

and retransmission consent rules did not have the effect described by Dr. Hazlett. That
exhibit showed that cable systems carried roughly the same number of distant signals in
the second half of 1993 as in the second half of 1992, before the rules went into effect.
While NAB Ex. 16-X misleading for the purpose NAB offered it, it actually demonstrates
Dr. Hazlett's point.

Footnote continued on next page

195



308. While NAB engaged in substantial cross-examination in an attempt to rebut

the point that must-carry rules had the effect of forcing out distant signals, it could have

looked no further than its own case for support for Dr. Hazlett's and Ms. Allen's

statements. The Rosston regression model contains a variable for the number of local

signals carried by a cable system. When Dr. Rosston ran his regression analysis, he found

that as the number of local stations increase, royalties decrease. See Rosston W.D.T. at 19

and Appendix C (coefficient for "Count of Local Channels"). That Dr. Rosston showed

such a relationship is confirmation of the testimony ofDr. Hazlett and Ms. Allen.

4. Redefinition Of Distant Signal

309. In addition to supporting the substantive provisions of the 1992 Cable Act,

broadcasters supported the expansion of the definition of "local" for the purposes of the

Copyright Act. See Hazlett W.D.T. at 36-37; Tr. 2001-02 (Ducey) (describing support for

change in definition of local as based on full implementation of must-carry rights).

Through the 1994 Satellite Home Viewer Act, the definition of "local" was expanded to

Footnote continued from previous page
It is not surprising that the 1993-2 accounting period does not show a reduction in the

average number of distant signals. That is because the must-carry and retransmission
consent rules became effective during the 1993-2 period. See P.L. 102-385 $ 6 (amending
f 325 of 1934 Act, 47 U.S.C. $ 325). If a cable system did drop a signal during the
period, however, the Copyright Office's rules still required that cable system to report the
carriage of that signal as a distant signal for the entire period. See Compulsory License for
Cable Systems, 50 Fed. Reg. 9270, 9271 (Mar. 7, 1985); 1978 CRT Determination, 45
Fed. Reg. at 45270-71. Accordingly, the effect that Dr. Hazlett discusses would not reveal
themselves until 1994. And, indeed, in NAB 16-X shows a more than 10% decrease in the
number ofdistant signals carried in 1994-2.

In Dr. Rosston's Greater-Than-Zero model, the coefficient for Count of Local Channels
is not statistically significant, while it is statistically significant in Dr. Rosston's Greater-
Than-Or-Equal-To-Zero model. Given than the real-world experience of Ms. Allen
suggests that local, must-carry channels force out distant signals, Dr. Rosston's Greater-

Footnote continued on next page
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include all communities within a broadcast station's Arbitration market designation, the

Area of Dominant Influence ("ADI"). See Hazlett at 19 and n. 10. Such support is not

surprising — Mr. Alexander testified that broadcasters are focused on their ADI's. See Tr.

2302 (Alexander).

310. Once again, the result of this legislative change benefited broadcasters at

the expense of copyright owners collecting distant signal royalties. By reclassifying

hundreds of signals as "local" rather than distant, this change allowed cable operators to

stop paying royalties for those signals. See Hazlett W.D.T. at 19-20. The redefinition

caused a measurable decline in the royalty fund. See NAB Ex. 12-X (showing decline in

DSE's carried).

5. Retransmission Consent

311. Another portion of the 1992 Cable Act supported by the NAB was the

retransmission consent provision. See NAB Ex. 17-X at 309 (expressing support for must-

carry and retransmission consent). The retransmission consent provision of the 1992

Cable Act requires cable operators to obtain the consent of every commercial broadcast

station that the system retransmits (local or distant), unless it is a satellite-delivered

superstation. See 47 U.S.C. $ 325. Thus, the retransmission consent provision gives

commercial broadcast stations the right to negotiate with cable systems directly for

carriage of distant signals — in effect, a free market for broadcasters while copyright

owners are subject to the compulsory license.

Footnote continued from previous page
Than-Or-Equal-To-Zero model appears to predict the distant signal marketplace more
accurately in this instance.
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312. Despite their right to obtain compensation for carriage of distant signals

from cable systems, broadcasters have largely failed to obtain any monetary consideration

in the marketplace. See Hazlett W.D.T. at 17-18; Allen W.D.T. at 7-8 . As Mr. Alexander

testified:

And can you give us some idea ofwhat those negotiations
produced in terms of retransmission consent? Did payment
change hands?

THE WITNESS: As I recall, there's not a payment.
There was no payment that happened during these years. It
was carriage, basically, that was achieved, not much more
than that, to my recollection.

Tr. 2298 (Alexander). Mr. Alexander's testimony is consistent with that ofhis would-be

negotiating partner, Mr. Egan, who stated that:

CVI consistently obtained retransmission consent from
distant stations without paying any case compensation to
those stations. In my experience, these stations were
generally more interested in carriage than compensation.

Egan W.D.T. at 6 n.2.

313. The inability of broadcasters to negotiate substantial compensation in the

retransmission consent marketplace reveals a unique glimpse into their "seller'

perspective." In the retransmission consent marketplace, with the exception of WGN, the

broadcasters are negotiating compensation over the same rights (to retransmit distant

signal programming) with the same parties (cable operators) in a marketplace where the

broadcasters are not compelled to give their consent — essentially the marketplace the

Panel must replicate. The lack of compensation received by. broadcasters in those

negotiations indicate that broadcasters would be willing to sell their programming at a low

price to ensure its carriage, and that cable operators would find the market price for the

broadcasters'rogramming lower than they would be willing to spend to acquire it.
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6. Su ort For Com ulsor License

314. Perhaps one of the most revealing positions taken by the NAB on behalf of

broadcasters is the NAB's support of the compulsory license. During the pendency of the

1992 Cable Act, NAB lobbied Congress (in the form of the testimony of NAB President

Eddie Fritts) against the repeal of the compulsory license. See JSC Ex. 6-R. Dr. Crandall

found that position to be particularly indicative of the broadcasters'eller's perspective:

Well, if in fact the broadcasters want to continue this system
but other claimants, such as the Sports Claimants or perhaps
the motion picture companies do not, would suggest to me
as an economist that the latter think that they can obtain
much higher rates or better compensation in the absence of
the compulsory copyright system despite the transactions
cost and would prefer that system. Whereas, apparently the
NAB does not think that that would be the case for them.

Tr. 10256-67 (Crandall). Accordingly, whereas the JSC members would expect much

more compensation a free market absent a compulsory license, the broadcasters have

demonstrated that they believe they could fair no better in a marketplace absent the

compulsory license.

F. Chan ed Circumstances

315. The record has demonstrated no changed circumstances that indicate that

the relative marketplace value of NAB programming has increased. Indeed, the only

evidence that appears to form a set of "changed circumstances" is NAB's aforementioned

conduct in support of numerous legislative and regulatory initiatives that have severely

reduced the royalty fund in favor of the broadcasters'oncerns as programming

distributors rather than owners.

199



1. WTBS Conversion And WWOR Removal From Satellite

316. Despite the NAB's concentration on the WTBS conversion as a significant

changed circumstance that benefits its claim, the NAB has failed to show that the WTBS

conversion has made its programming relatively more valuable. The NAB had a

meaningful share ofprogramming on WTBS — approximately 6.2% according to NAB Ex.

6. This share exceeded that of the JSC, which accounted 5.2% of the programming on

WTBS. See NAB Ex. 6. Like the other claimants who had programming on WTBS, NAB

considered its programming on WTBS to be a valuable part of its claim in prior

proceedings„and sought an award based in part on that value. See Tr. 1963-64 (Ducey);

1990-92 Ducey W.D.T. at 17-18 (D3:16). Indeed, because there was little news and

public affairs programming on WTBS in 1992, see JSC Ex. 10-X, the NAB programming

on WTBS tended to be programs "of broad appeal, not limited to matters of interest only

in the Atlanta market," and programs that were intended to "appeal to distant cable

subscribers," 1990-92 Ducey W.D.T. at 18.

317. Whereas the NAB now trumpets the fall of WTBS, it was able to increase

its share during the rise of WTBS. As Dr. Ducey testified, his arguments in this

proceeding concerning the WTBS conversion would possibly have supported a decline in

the NAB share from 1978 to 1990-92. See Tr. 1972 (Ducey). Instead, however, the

NAB's royalty share increased. See id. This increase was not at the expense of claimants

that did not have programming on WTBS, however — NAB's increasing share from 3.5%

in 1978 to 7.1625% in 1990-92 was largely the result of taking royalties from the Program

Suppliers, whom NAB now contends warrant the largest share decrease based on the

WTBS conversion.
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318. Lost in NAB's direct case (and rebuttal case for that matter) is the loss of

WWOR as a superstation. See Tr. 1966 (Ducey) (noting that he did not mention WWOR

in testimony concerning changes to the distant signal marketplace). While WWOR did

not receive the same wide distribution as WTBS, it did account for 467 instances of

carriage in 1992 as the third largest superstation. See 1990-92 Lemieux W.D.T. at 10

(D5:36). NAB programming accounted for more than 12% of WWOR's programming

hours. See JSC Ex. 7-X; Tr. 1966 (Ducey) (stating that "a lot" of NAB programming was

"lost" when WWOR ceased to be a superstation). The NAB prominently featured its

WWOR non-news programming in both the 1989 Proceeding and the 1990-92

Proceeding, including talk shows such as the "Joe Franklin Show." See 1989 Ducey

W.D.T. at 10-11 (D2:9); 1990-92 Ducey W.D.T. at 20-21.

319. The NAB programming on WTBS and WWOR formed a significant

portion of the NAB's programming volume in 1992. According to Dr. Fratrik's database,

fully 37% of the NAB's weighted distant signal programming time in the 1992 Proceeding

was WWOR and WTBS programming. NAB thus claims substantially less programming

and substantially less valuable programming in the 1998-99 Proceeding that it did in the

1990-92 Proceeding. See Tr. 1965-66 (Ducey) (asking for an increase in the absolute

dollar amount ofNAB's royalty claim despite loss of WTBS programming).

2. Reduction In Carria e Of Network Affiliates

320. In addition to the loss of the programming on WTBS and WWOR, a

substantial amount of NAB programming was eliminated by the decline in the number of

network affiliates carried as distant signals. The NAB programming on network affiliates

has always been an important part of the NAB's claim. See Tr. 1974 (Ducey). As shown

in the testimony of Dr. Hazlett, instances of carriage of network affiliates have dropped
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from 1,582 instances in 1992 to approximately 1,225 in 1998. See Hazlett W.D.T. at

Appendix D; see also Tr. 5451-52 (Bennett) (discussing "dramatic" drop in carriage of

network affiliates). Those numbers, however, do not tell the whole story; over 40% of the

instances of carriage in 1998 were partially distant instances of carriage. See Hazlett

W.D.T. at Appendix D.

3. Shift Towards Su erstation News dk: Public Affairs

321. One of the results of the WTBS conversion and WWOR loss of

superstation status is that the makeup of the NAB category has shifted dramatically

towards superstation news and public affairs programming, which the CRT traditionally

accorded little or no value. A closer analysis of the Fratrik time study revealed that the

increase in the NAB's share of distant signal programming time from 1992 to 1998 was

attributable to the superstation news and public affairs programming. As shown in the

chart below, while the NAB's share of distant signal programming increases from 8.8%

in 1992 to 13.0% in 1998, the entire increase was attributable to the higher level

superstation news and public affairs programming. Indeed, the total amount of "general"

interest superstation programming and non-superstation NAB programming

programming which Dr. Ducey highlighted in his 1990-92 testimony as highly valuable to

NAB's claim— actually declined from 1992 to 1998-99:
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This shift in programming indicates that the aggregate (relative) volume increase in the

NAB category is misleading. As superstation news and public affairs programming has

little or no value outside its region, see 1989 CRT Determination, 57 Fed. Reg. at 15302,

the in-bulk addition of that programming adds nothing to NAB's claim. Indeed, the CRT

specifically held in the 1980 Proceeding that an increase in time devoted to news

programs was not "of decisional significance" to justify and increase in the NAB's award.

See 1980 CRT Determination, 48 Fed. Reg. at 9565.

4. Growth Of Regional News Networks

322. One changed circumstance that tends to dilute the value of NAB's claim is

the rise of regional cable news networks. Whereas as substantial number of RSN's existed
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in 1992, see 1990-92 PS Ex. 6-R (R2:2), regional news networks grew substantially in

numbers during the 1990's to a number similar to that of RSN's, see Tr. 8993 (Ducey).

As Mr. Alexander testified, these regional news networks are a direct competitor with the

newscasts on broadcast television, and that broadcasters are responding to in the

marketplace. See Tr. 2333-35 (Alexander).

G. Recommended Award

323. The NAB requested an award of 14.5% of the royalties. Such an award

would total $3 million per year more than what the NAB received in the 1990-92

Proceeding. See Tr. 1958-59 (Ducey). NAB seeks this increase notwithstanding that:

the cable royalty fund has declined significantly — in large part because of the
actions the NAB has taken to support legislation and regulation that has
reduced the cable royalty fund;

between 1992 and 1998, NAB has demonstrated in the marketplace that it is
willing to accept little or no compensation for the carriage of its programming;

NAB had substantial programming on the two superstations that lost their
status between 1992 and 1998 and that an important source of NAB
programming, network affiliates, suffered a substantial decline in carriage;

The programming mix in the NAB category has shifted substantially toward
the type of programming that the CRT has found to be of little or no value to
cable operators.

324. Instead ofNAB's 14.5% claim, the Panel's award to NAB should be tied to

the $4.50 per month cable rate it recommended during the implementation of cable rate

regulation as a reflection of its seller's perspective. In making its $4.50 per month

recommendation to the FCC, the NAB revealed its willingness to accept low royalties for

the benefits it obtains from carriage by cable systems under the rules for which the NAB

lobbied.
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325. The Panel should begin with NAB's Bortz survey shares, and then apply

those shares to the dollar amount the royalty fund would have been were the $4.50 rate

adopted, and then apply that dollar award against the actual 1998 and 1999 royaltes.

Using this methodology, NAB would receive an award of 5.0% in 1998 and 5.1% in

1999.

III. PTV BASIC FUND AWARD

A. Nature of PTV Claim

326. During 1998 and 1999, there were approximately 350 non-commercial

television stations, see Wilson W.D.T. at 6, of which approximately 180 .were

retransmitted on a distant signal basis by one or more cable systems. See Whitt W.R.T. at

8. PTV's claim consists of all programming on the distantly retransmitted non-

commercial television stations. See Wilson W.D.T. at 7 n. 2. Most of this programming

was part of PBS'ational Programming Service or syndicated programming services.

PBS made available approximately 2,000 hours of original programming (which generally

could be televised by PBS member stations more than once) See id. at 17 n.6. Individual

stations also acquired some programming &om independent programmers outside PBS,

and they produced some of their own programming. See Tr. 3002-03 (Wilson).

B. Value of PTV Proeramminp As Reflected in the Bortz Study

327. As discussed above, the unadjusted results of the Bortz survey show a

valuation of 2.9% for PTV in both 1998 and 1999. Mr. Trautman's adjustment for PTV-

only and Canadian-only systems brings the PTV share to 3.5% in both years. These

allocations represent the best measure of the relative marketplace value for PTV

programming. For the reasons discussed above, the Fairley adjustments, which
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significantly increase the PTV share in the Bortz survey, are inappropriate and should not

be made.

C. PTV Shares In Other uantitative Studies

328. Dr. Rosston's Greater-Than-Zero regression analysis produces a share for

PTV of 7.54% for the combined years of 1998 and 1999, see Rosston W.D.T. at 23, with

shares of 8.69% in 1998 and 6.29% in 1999 when the regression analyses are performed

separately. See Crandall W.R.T. at Appendix 3. Dr. Rosston's Greater-Than-Or-Equal-

To-One regression analysis produces a share for PTV of 5.75% for the combined years of

1998 and 1999, see JSC Ex. 14-X, with shares of 6.65% in 1998 and 4.81% in 1999 when

the regression analyses are performed separately. See Crandall W.R.T. at Appendix 4.

329. During Dr. Rosston's cross-examination, counsel for PTV calculated the

high end of the confidence interval for the PTV share in the Greater-Than-Zero regression

analysis as 10.47% (1998 and 1999 combined). See Tr. 2869-2874 (Rosston). The same

methodology shows that the low end of the confidence interval for PTV is 4.38%, which is

close to, and within the confidence interval surrounding, the 3.4% PTV valuation in the

Bortz study, as adjusted for the PTV-only and Canadian-only systems. See JSC Ex. 1 at

54-55 (showing a 1 percentage point confidence interval surrounding the PTV valuation).

The low end of the confidence interval for the Greater-Than-Or-Equal-To-One regression

model actually reaches the level of the unadjusted Bortz survey share for PTV — it would

calculate to be 2.93%.

330. And, in fact, there may be good reason for the Panel to use the lower end of

the confidence interval for PTV. As Dr. Rosston admitted, he did not adjust the

programming minutes on each cable system for the fact that a signal may be partially
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distant. See Tr. 2636-38 (Rosston). Because over 30% of PTV instances of carriage are

partially distant instances, see Hazlett W.D.T. at Appendix D, Dr. Rosston's methodology

favored PTV quite a bit. Dr. Johnson agreed that over 20% of the programming minutes

in Dr. Rosston's study were PTV minutes, see Tr. 9225 (Johnson) which was substantially

higher than the figure in his adjusted subscriber instances calculation (14+%), see Johnson

W.R.T. at 7, or in Dr. Fratrik's time study (14%), see NAB Ex. 10 at 13. Because Dr.

Rosston's coefficients were applied to unweighted minutes in his analysis to produce

"total value," PTV was substantially benefited by Dr. Rosston's failure to weight

programming minutes by the number of distant subscribers on a cable system.

331. The Nielsen viewing study shows that People Meter households spent

approximately 16.9% of their distant signal viewing time in 1998, and 15.9% in 1999,

tuned to PTV programming. The comparable numbers for 2+ demographic viewing

shares were 16.5% and 16.8% in 1998 and 1999, respectively. See PS Exs. 20 and 22.

These shares are significantly higher than the 2%-4% viewing share that PTV received in

the 1991 and 1992 Nielsen full-year studies. See 1990-92 CARP Report at 121.

332. The difference in viewing shares may be explained in large part by the fact

that Nielsen included significantly more quarter-hours of PTV programming in the 1998-

99 studies than in the 1991-92 studies. In the 1991 and 1992 Nielsen full-year studies,

PBS programming time accounted for approximately 23% of the total programming

quarter hours. See 1990-92 Lindstrom W.D.T. at 14 (Designated by Program Suppliers).

63 The CARP noted that it was undisputed that the 1991 viewing time was substantially
incomplete for PTV. See 1990-92 CARP Report at 121.
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However, the PTV category accounts for almost 30% of the quarter-hours of programming

in both 1998 and 1999. See PS Exs. 20 & 22. That 30% share far exceeds PTV's

weighted share of distant signal programming time as measured by the Fratrik time study.

See NAB Ex. 10 at 13 (showing 14.8% share of distant signal programming time for

PTV).

333. The substantial importance ofprogramming time rather actual viewing time

in accounting for PTV's distant signal viewing share leads to the lowest avidity factor in

the Gruen analysis. When he calculated it in the context of his rebuttal testimony, Dr.

Gruen showed that PTV programming had a "viewing minutes per quarter hour factor" of

1.24 in 1998 among the 2+ demographic, higher only than devotional programming and

1/15'" that of sports. Accordingly, the use of the "full avidity" factor results in an adjusted

viewing share of 5.3% for PTV in 1998 among the 2+ demographic. See Gruen W.D.T. at

42-43. In 1999, the same methodology reduces PTV's viewing share to 6.0%.

3. Fratrik and Johnson Time Studies

334. As discussed above, neither the Fratrik nor the Johnson time studies

provides a valid measure of relative market value. However, because they employ

essentially the same approach, the Fratrik time study and Johnson rebuttal time study

accord PTV essentially the same shares for 1998 and 1999. Dr. Johnson's study estimates

PTV adjusted subscriber instances at 14.1% and 14.7% in 1998 and 1999, respectively,

see Johnson W.R..T. at 7, while Dr. Fratrik's study estimates the PTV share of distant

signal programming time to be 13.93%, see NAB Ex. 10 at 13.

335. While PTV's share of time in 1998-99 is higher than in 1990-92, it is not

significantly different than it was in years when PTV's cable royalty award was first

established. In the 1978 Proceeding, for example, PTV introduced evidence that PTV
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programming accounted for 11-12% of all distant signal programming time, but the CRT

awarded PTV only 5.25% of the royalties (essentially the same amount as the fees that

PTV generated). See 45 Fed Reg. at 63030, 63038. In 1979, PTV supported the NAB

time study, which showed that PTV programming accounted for 13% of the programming

time on distant signals. See 1979 CRT Determination, 47 Fed. Reg. at 9885. Despite this

share — which is nearly identical to the PTV share in the Fratrik time study, see NAB Ex.

10 at 13 — PTV was awarded 5.25% in the 1979 Proceeding. See id. at 9567.

C. Additional Evidence Concernine The Value Of PTV Proerammine

Limited Carriage

336. PTV stations receive only limited carriage as distant signals.

Approximately three out of every four cable systems do not import any PTV distant

signals. See Fuller W.D.T. at 3 (noting that 23% of cable systems carried a distant PTV

signal). For those systems, all the PTV programming they need is local. Indeed,

according to PTV Exhibit 16, only a little more than 4% of cable subscribers overall

receive a distant PTV signal as their first PTV signal, meaning that for the more than 95%

remaining cable subscribers, the importation of a distant signal would simply represent

some amount of duplicative programming. The limited need for the importation of the

distant PTV signals is demonstrated by the extensiveness of the PBS network; Mr. Fuller

testified that there are 342 PTV stations in the 50 states. See Tr. 3303 (Fuller). These

numbers do not match the fees-generated by Dr. Johnson in his direct testimony, however,

given that in both his calculations (Tables 1 and 8) include minimum fee royalties. See Tr.

3734 (Johnson) ("These figures [in Table 1] reflect an allocation equally to all of the local

stations in the relevant cable market."); Tr. 3737-41 (Johnson) (discussing minimum fee

allocations present in Table 8).
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337. In many ways, the limited carriage of PTV signals is comparable to the

carriage of Fox stations as distant signals. As with PTV signals, it is likely that every

cable operator would want to carry at least one Fox station. See Tr. 3505 (Fuller) ("I

mean, how can you run a business and leave out the major networks."); Tr. 3564-65

(Fuller) (including Fox network in that statement). Mr. Fuller agreed that, like PTV

programming, it would be important to bring in the NFL, MLB and NHL programming on

Fox into communities that didnothave a local Fox affiliate. See Tr. 3565-66 (Fuller). As

identified above in paragraphs 274-275, the carriage of Fox distant signals is roughly half

that of PTV signals. However, in considering such carriage, it must be remembered that

Fox stations are counted as independent stations that "cost" a full DSE, while PTV signals

"cost" only 0.25 DSE. Accordingly, on a royalty basis, the cost of carriage of half as

many Fox distant signals would likely be equal to or exceed the cost of carrying all of the

PTV distant signals. Because of the similarities in carriage, it is logical that any award for

PTV based on its level of carriage would be roughly equal to award for the programming

on Fox signals.

2. Fee Generation

338. The testimony of Mr. Trautman and Ms. Martin agreed that PTV signals

generated for 3.3-3.4% of the cable royalty fund according to the Cable Data Corporation

("CDC") methodology. See Martin W.D.T. at 9; Trautman W.R.T. at 5. The 3.4% fees-

generated number for PTV as calculated by Mr. Trautman in his rebuttal testimony is

essentially the same as his adjustment second, non-fees generated adjustment to the Bortz

survey — indicating the high correlation between how cable operators value PTV distant

signals and what they pay for those signals. Compare Trautman W.R.T. at 5 with id. at 8.
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339. There is a great deal of inequity involved in allocating PTV more than its

fee generated share of its royalties. As David Bennett stated, the royalties paid to PTV in

excess of their fee-generated share come out of the royalties generated by the carriage of

other signals. See Tr. 5374 (Bennett). In fact, as Dr. Johnson conceded, were the Panel

to conclude that PTV should get more than its fee-generated share, that would mean that

one or more other claimants would be forced to receive less that what cable operators paid

to carry their programming. See Tr. 9141 (Johnson).

340. While PTV has consistently employed hypotheticals involving signals A,

B, and C to demonstrate the theoretical point that it is possible for a claimant to be entitled

to more than its fee-generated share of royalties (see PTV Ex. 10-X), Mr. Bennett put it

succinctly: "to the best of my knowledge... nobody's ever presented convincing

evidence that that one signal type [is] consistently the A or the B or the C." Therein lies

the problem with PTV's resistance to the fee-generated methodology. PTV may have

shown, on the whiteboards of the CARP room, that it might theoretically be entitled to

more than its fee generated share of royalties. But it has failed to adduce any hard

evidence that cable operators in fact value PTV signals more in relation to what cable

operators pay for them than the other signals they carry. The record evidence is to the

contrary.

341. The Panel can look to the Bortz survey as substantial proof that cable

operators do not value PTV more in relation to what they pay for it than other kinds of

signals. The Bortz survey, as discussed above, asks cable operators to engage in the very

exercise that PTV's hypotheticals attempt to describe by having cable operators allocate a

fixed budget among different programming categories. If, as PTV's hypotheticals predict,
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PTV were valued relatively more by cable systems than other types of programming, one

would expect that the Bortz survey results would show an allocation to PTV that

substantially exceeded PTV's fee-generated share. However, as noted above, the results

of these surveys show that, in the aggregate, the value assigned to the PTV category is

roughly equal to the fees generated by PTV signals. Indeed, when the Bortz survey results

are adjusted to account for PTV-only systems, the result is identical to the share generated

by the pure fees-generated approach. Accordingly, in contrast to PTV's mere hypothetical

evidence of PTV being valued disproportionately to the royalties paid for PTV signals, the

Bortz survey provides hard, quantitative proof that PTV does not have such

disproportionate value.

342. In addition, as discussed above at paragraph 215, were Dr. Johnson's

"parity" theory to hold true, one would expect that PTV's share of value in the Rosston

regression analyses would at least approach PTV's share of the total minutes studied by

Dr. Rosston. However, the coefficients produced by that study show that the "price" of an

additional PTV minute is at a 60+% discount to an additional minute of programming

&om the Program Suppliers and Commercial Television, and a 95% discount to an

additional minute of sports programming. See Rosston W.D.T. at 19. The results of the

analyses (using either Greater-Than-Zero or Greater-Than-Or-Equal-To-One model)

confirm this substantial discount to the amount of programming time that PTV accounts

for in the study. See id. at 23; JSC Ex. 14-X.

343. There are passages in prior cable royalty distribution decisions where the

CRT or the prior CARP disavowed fee generation. Nevertheless, both the CRT and the

prior CARP recognized that the fee-generated approach has a role in distribution
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proceedings involving the compulsory licenses. As an initial matter, the 3.75% fund is

itself a creation of the fees-generated methodology. PTV does not participate in the

3.75% fund because PTV signals cannot be carried as 3.75% signals — meaning that PTV

cannot collect royalties it does not generate. See 1983 CRT Determination, 51 Fed. Reg.

at 12807-08. The CRT recognized that the exclusion of PTV from the 3.75% royalties

was a fee-generated approach, but nevertheless adopted it over PTV's objection. See id.

344. In addition, the CARP in the 1990-92 Proceeding also adopted a fees-

generated approach in awarding royalties to the Canadian Claimants. See 1990-92 CARP

Report at 140-41. However, the failing of the CARP was not its use of the fee-generated

methodology, but that it did not employ the methodology consistently. While the CARP

awarded PTV two and a half times its fees-generated share, see 1990-92 Librarian

Determination, 61 Fed. Reg. at 55663, the Canadian Claimants were limited to their fees-

generated share as adjusted by the Ringold survey. See 1990-92 CARP Report at 140-41.

345. The fee-generation approach is more practical in application than PTV

would suggest. As demonstrated by Mr. Bennett, calculation of the fees generated by

particular signals can be made within a range. See Bennett W.R.T. at 2-3. Moreover, the

use of the methodology developed by Cable Data Corporation ("CDC") involves the equal

allocation of royalties among signals pro rata according to their DSE values, thereby

eliminating the skewing effect of the sliding scale of royalty rates. See Tr. 5342-43

(Bennett). The CDC methodology results in a value somewhere between the maximum

and minimum fee generation for the particular signal. See Tr. 5347 (Bennett). As such,

not only does the fee-generated methodology treat the royalties generated by PTV and

Canadian signals equitably, it is feasible in its application.
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3. Pro@ramming Expenditures

346. PTV itself has suggested that the amounts spent by individual stations to

acquire or to produce PTV programming are a good indicator of the market value of that

programming. See, e.g., Wilson W.R.T. at 6 (stating that PTV stations spent

approximately $772 million on programming in 1999). That amount, however, represents

only a small portion of the amounts that are spent for commercial broadcast programming.

Dr. Schink testified that broadcast stations paid program syndicators alone $4 billion in

the 1998-99 time period, not including the network expenditures of the Fox, WB, and

UPN networks. See Tr. 8755-56 (Schink). Moreover, his calculation of a 2.14% music-

license-fee to non-network programming was based on overall non-network programming

expenditures of $7.6 billion. See Tr. 8772 (Schink) ($ 163 million license fee as 2.14% of

non-network programming expenses). As this suggests, one of the measures that PTV

itself uses to establish market value shows that its programming has a significantly lower

market value than commercial network programming.

347. The above data also disprove PTV's 'parity'heory. On a per-station basis,

the $4 billion paid to syndicators by commercial stations alone amounted to $3.28 million

per station in programming expenses. See JSC Ex. 60-RX (FCC broadcast station totals

showing 1220 commercial television stations). The total $7.6 billion in total non-network

programming figure cited by Dr. Schink equals $6.24 million per station. Both of these

numbers outstrip PTV's average programming expenditure of $2.2 million per station (the

$774 million cited by Mr. Wilson divided by 350 PTV stations). In fact, the record shows

that the Fox network pays about as much per station for the rights to NFL programming-

$2.25 million - as PTV pays for all of its programming. See Tagliabue W.D.T. at 4 ($550

million in rights fees paid by Fox); Tr. 8785 (200 Fox affiliates).
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4. Duplication

348. As reflected in PTV Exhibit 16, only about 28% of the subscribers who

receive a distant PTV signal (4% of all cable subscribers) do not have access to a local

PTV signal. Thus, the vast majority (72%) of cable subscribers receiving a distant PTV

signal receive that signal in addition to one or more local PTV signals. Because 50-60%

of the programming of a PTV station is delivered by the NPS, see Tr. 2999 (Wilson), a

cable subscriber receiving more than one PTV distant signal will be receiving a substantial

amount of duplicate programming. Such duplication would be especially pervasive in

prime time, where PTV stations operate under a common carriage agreement that requires

them to carry programs during primetime on the nights they are fed by the NPS. See Tr.

3000-01 (Wilson). That common carriage agreement did not exist in 1990-92.

349. Mr. Fuller looked at a small amount of programming on handful of non-

randomly selected stations and found that duplication was not significantly different than

in his prior studies of limited periods on a handful of different non-randomly selected

stations. As Mr. Fuller recognized, his studies are non-scientific and cannot be projected

to the universe of PTV stations carried as distant signals or to all time periods. See Tr.

3569-70 (Fuller). Additionally, Mr. Fuller admits that he did not take into account

duplication that results from an identical show being shown on multiple occasions (albeit

at different times) by the PTV stations he studied. See Tr. 3570-85 (Fuller).
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D. The Seller's Perspective

350. As with the NAB, consideration of the seller's perspective is a substantial

basis to reduce the award of PTV. Like NAB, PTV stations are motivated by carriage

rather than compensation, and PTV's support of must-carry is also inconsistent with an

effort to maximize royalties under the compulsory license.

351. Mr. Wilson testified that the amount ofharm suffered is one thing that PTV

would take into consideration when negotiating in the marketplace absent the compulsory

license. See Tr. 9557-58 (Wilson). However, he then conceded that PTV does not

consider itself harmed when a PTV station is imported into a community with no local

PTV signal. See Tr. 9565. One of the main tenets of PTV is that it should be available in

every household. See Tr. 9584 (Wilson). The goal of universal public television service is

met when a PTV signal is carried into a community with no local PTV signal. See Tr.

9585 (Wilson). Mr. Wilson testified that a PTV signal would actually want to be carried

into those communities where no local signal is present. See id. Accordingly, while Mr.

Fuller testified that those systems that do not carry a local PTV signal might place the

highest value on those PTV signals, see Fuller W.D.T. at 3-4, those are exactly the cable

systems that PTV would be most willing to allow to carry a PTV signal. As Mr. Wilson

testified, the principle of public access to PTV stations is more important than

compensation for the carriage of those stations. See Tr. 9587 (Wilson). Therefore, taking

the seller's perspective into account, in those instances in which PTV was carried as a

distant signal and where the cable system had no access to a local PTV signal, it is likely

that PTV would demand little or no compensation for such carriage. This fact alone is

significant enough to warrant a substantial deduction from PTV's Bortz survey share to

account for "seller's perspective" considerations.
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352. PTV's position on retransmission consent also reinforces the notion that, in

the marketplace absent the compulsory license, PTV would demand little or no

compensation for carriage of its signals and programming. When the possibility of

retransmission consent for PTV signals was raised in the context of the 1992 Cable Act,

PTV submitted testimony in opposition to the concept of retransmission consent. See JSC

Ex. 57-RX (Statement of Mr. Becton). Mr. Becton, WGBH's general manager, speaking

on behalf of the PTV community, stated that:

We recognize that re-transmission consent offers some
public television stations the opportunity to obtain new and
much needed resources from the nation's cable systems.
And, in this time of budgetary restraint and severe cutbacks,
such an idea is more than a little inviting....

But it should not be left to individual stations to trade the
principle ofuniversal access for another revenue source.

JSC Ex. 57-RX at 836. Accordingly, PTV's stated preference is for carriage of their

signals rather than any compensation for the carriage of PTV's signals.

353. Indeed, PTV's main concern in pressing for the renewal of the must-carry

rules in the context of the 1992 Cable Act was that its goal of universal access would be

set back without the ability to compel cable systems to carry its signals. Mr. Becton,

speaking on behalf of the PTV community, stated that close to 100 PTV stations found

themselves dropped by cable systems in the 1980's when the must-carry rules were

eliminated. See JSC Ex. 57-RX at 835. This testimony indicates that, in the absence of

must-carry rules, PTV's distant signal carriage would be significantly less than it is today,

and that it is likely that a substantial number of the partially distant instances of PTV

carriage are due to the must-carry rules, rather than any value placed by cable operators on

the importation of duplicative PTV signals. In the absence of a compulsory license, it
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would be difficult to imagine PTV obtaining compensation for carriage of such signals, if

the signal were carried at all.

E. Chan@ed Circumstances

354. There are a number of changed circumstances with regard to the relative

marketplace value ofPTV programming. Not all are positive for PTV; there is significant

evidence of the decline in the value of PTV distant signals and PTV distant signal

programming.

1. Decline in PTV's Internal Measures of Success

355. Between 1992 and 1998, the measures that PTV considers important as a

benchmark for PTV's performance suffered a decline. The measure of cumulative

viewing on a monthly basis — a measure ofhow many unique individuals are "using" PTV

— is a "very important statistic to fPTV]." Tr. 3210-11 (Wilson); see also However, PTV

experienced a decline in that "very important" measure: whereas over 80% of Americans

tuned into PTV programming at least once monthly in 1992, only about 70% did so in

1998. See Tr 3211-14 (Wilson). This decline in cumulative viewing is consistent with

PTV's overall decline in ratings since 1992 from 2.0 to 1.7. See Tr. 3083-86 (Wilson).

Accordingly, the use of PTV, under PTV's preferred measurement of that use, showed a

significant decline from 1992 to 1998.

356. Similarly, PTV experienced a decline in the number of contributions during

the 1992 to 1998 period. Mr. Wilson testified that the voluntary contributions by PTV

viewers show the avidity of their interest for PTV. See Wilson W.D.T. at 5. However, the

total number of households contributing to PBS dropped from 5.2 million in 1990 to 4.6

million in 1998. See Tr. 3197-98 (Wilson). This decline was experienced despite the fact

that the total number of households increased by 8 to 10 million during those years. See
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Tr. 3198-99 (Wilson). Thus, under PTV's own metric, avidity for PTV declined

significantly during the 1990's.

357. Finally, in the context of the 1990-92 Proceeding, PTV set forth evidence

that PBS's expenditures on programming far exceeded that of several "look-alike" cable

networks in an effort to demonstrate the value ofPBS programming. See 1990-92 Lawson

W.D.T. at 29 (R2:7). However, as Mr. Wilson admitted, he was aware that the various

"look-alike" networks had substantially closed the gap between their expenditures for

programming and the programming expenditures by PBS. See Tr. 3179-81 (Wilson).

2. Decline in Full-Time Carriage

358. Even though no PTV signals were converted into cable networks (a la

WTBS) or removed from their satellite positions (a la WWOR), PTV suffered an absolute

decline in full-time distant signal carriage. Dr. Hazlett's testimony shows that fully

distant PTV instances of carriage dropped from 430 instances in 1992 to 398 in 1998 and

412 in 1999. See Hazlett W.D.T. at Appendix D. On the basis of systems, the number of

systems cong PTV as a fully distant signal decreased as well, from 395 in 1992 to 370

in 1998 and 389 in 1999. See Tr. 3536 (Fuller). Accordingly the only increase in the

carriage of PTV signals resulted from the aforementioned increase in the number of

partially distant signals. See Tr. 3536 (Fuller).

Decline in "Most Valuable" Tvpe Of Carriage

359. As in past proceedings, PTV put on evidence that the most valuable type of

carriage of a PTV distant signal is when that signal is carried to subscribers who have no

access to a local signal. See Fuller W.D.T. at 3-4. However, the level of such "distant-

only" PTV carriage has dropped from the 1990-92 time period. As Mr. Fuller testified,

the percentage of cable systems falling into the category of "most valuable" PTV carriage
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declined from 52.6% to 49.5%. See Tr. 3543-44 (Fuller). Conversely, the percentage of

systems importing duplicative signals increased. See id.

4. Lack of SieniTicant Proerammine Chances

360. Unlike in the 1990-92 Proceeding, PTV is not in a position to trumpet 1998

and 1999 as "watershed" years for PTV. Tr. 3163 (Wilson). The CARP in the 1990-92

Proceeding recognized the new programming initiatives of PBS and credited those efforts

in increasing PTV's award Rom the CRT's 1989 award. See 1990-92 CARP Report at

123 (referring to new programming and promotional initiatives). The years 1990-92 were

"watershed" years because of the initiation of the NPS and the creation of a Chief

Programming Executive model of decisionmaking. See Tr. 3161-62 (Wilson). However,

as Mr. Wilson admitted, PTV engaged in no such new programming initiatives in the

1998-99 period. See Tr. 3162-63 (Wilson). He indicated that while 1998-99 were

"important" years, they were not "watershed" years. See Tr. 3163 (Wilson).

5. Increased Competition from Cable Networks

361. As PS Ex. 24-X amply demonstrates, no broadcast network was the subject

of as much competition 6om cable networks in the late 1990's. In addition to the

increased spending of PTV "look-alikes" which closed the gap in program spending &om

the 1992 period, see Tr. 3179-80 (Wilson), the 1990's showed a proliferation of networks

specializing on children's programming, see Tr. 2265 (Alexander).

362. Indeed, PTV has recognized the "fiercely" competitive environment in

which it operates. See Tr. 3123 (Wilson). In this environment, other cable networks are

beginning to be associated with the attributes once assigned solely to PTV. See Tr.

3127-28 (Wilson). As such, the increased competition from cable networks is causing the

"uniqueness" of PTV programming to become a thing of the past. Indeed, PTV has
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suffered a 23% decrease in ratings over the course of the 1990's. See Tr. 3138 (Wilson).

It seems likely that competition from "look-alikes" and other cable networks are

substantially decreasing the usefulness and value of PTV programming.

6. TBS Conversion

363. While it is impossible to deny that PTV had no programming on WTBS

before it converted to a cable network, the WTBS conversion on its own does not support

a large increase for PTV's share, and does not outweigh the other indicia of the declining

value ofPTV.

364. According to Dr. Johnson, an adjustment for the conversion of WTBS into

a cable network would result in a minor increase in the PTV. As he testified, an increase

in PTV's share to 7.0% in 1998 and 6.7% in 1999 would leave PTV in the same position it

would have been in dollar-wise had WTBS not converted. See Tr. 3664 (Johnson). The

other methodologies employed by Dr. Johnson to account for "other factors," see id., are

thus not necessary to account for the change in circumstances caused by the WTBS

conversion.

365. However, it would be overly simplistic for PTV to assume that it had no

stake in the royalties attributable to the carriage of WTBS as a distant signal. As Dr.

Hazlett testified, the 1990-92 CARP awarded PTV more than the approximate amount of

fees paid into the royalty funds for the carriage of PTV signals. See Hazlett W.D.T. at 40.

Indeed, PTV's award was more than two and one half times as large as its fee generated

share of the royalties. See 1990-92 Librarian Determination, 61 Fed. Reg. at 55663.

Unlike Dr. Johnson's facile suggestion in this proceeding that PTV's royalties in excess of

its fee generation simply be drawn out of the minimum fee pool, see Tr. 9299-00

(Johnson), PTV's royalties came out of the royalties paid for the carriage of other signals
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in the 1990-92 period, see Hazlett W.D.T. at 40. Indeed, more than 60% of PTV's

royalties were pulled out of the pool of royalties generated by the carriage of other signals.

See Tr. 5374 (Bennett) (PTV royalties pulled from those generated by other stations).

This effectively gave PTV a share of the royalties generated by WTBS and WWOIL See

id. It is accordingly inequitable for PTV to suggest that its royalties should not be

decreased because it did not benefit from WTBS's widespread carriage.

F. Recommended Award

366. Consistent with the results of the Bortz survey, as adjusted to account for

the PTV-only systems excluded from the survey, PTV's "starting point" for an award

would be 3.4% of the Basic Fund royalties. That award is consistent with the total

amount of fees generated by the carriage of distant PTV signals That result should be the

top end of the range for PTV; there is substantial evidence with regard to the "seller'

perspective" that PTV should be adjusted downward.

IV. CANADIANS BASIC FUND AWARD

A. Nature of Canadians Claim

367. The Canadian Claimants represent the Canadian-produced programming on

the Canadian signals that are retransmitted in the United States by cable systems. While

the Canadian Claimants'laim in this proceeding mirrors PTV's in the sense that it is

limited to a particular class of signals, it is complicated by the fact that Canadian signals

carry a mix of Canadian produced, JSC and Program Supplier programming.

368. As to the Canadian-produced programming itself, it resembles the

programming broadcast on U.S. broadcast stations and cable networks. Indeed, in some

cases, the resemblance is more than strong; as Lucy Medeiros testified, a substantial
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portion of the Canadian-produced programming on Canadian signals is available on U.S.

cable systems on either broadcast or cable network. See Tr. 5243-46 (Medeiros)

(identifying programming also available in the United States). Canadian Exhibit 1-F

provides a list of such properties. As evidenced by this crossover of programming, the

value of Canadian-produced programming on Canadian signals is diluted by its

availability in the United States. The Canadian Claimants could not quantify how many

hours of Canadian-produced programs were duplicated on U.S. broadcast and cable

outlets. See Tr. 5386-87 (Bennett).

369. One unique aspect of the Canadian Claimants claim in this proceeding is

the fact that a 40% of the royalties generated by the carriage of Canadian signals are paid

by a single system in Washington State. See Tr. 5352 (Bennett). That system carries a

Canadian signal, CBUT, as its only distant signal. See Tr. 5355 (Bennett).

B. Value of Canadian Proerammine as Shown in Bortz Survev

370. The unadjusted Bortz survey shows an allocation of 0.4% and 0.2% to the

Canadian Claimants in 1998 and 1999, respectively. However, as Mr. Trautman

acknowledges, some adjustment must be made to account for the Canadian-only systems

that were excluded from the Bortz survey. As a result of Mr. Trautman's adjustments (as

discussed above), the Canadian Claimants shares under the 1990-92 CARP approach are

1.7% and 2.0% in 1998 and 1999, respectively and 1.5% and 1.6% in 1998 and 1999

under the Bortz survey adjustment.

C. Value of Canadian Proerammine as Shown in Other Ouantitative
Studies

371. The Canadian Claimants are in the odd position of not being measured by

two of the quantitative studies in the record. The Nielsen study does not include the
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amount of time spent viewing distant Canadian signals. Furthermore, while Dr. Rosston

includes programming time attributable to Canadian Claimants in his regression analyses,

those analyses fail to come up with statistically significant measures of the value of an

additional minute of Canadian-produced programming in terms of increased royalties. See

Rosston W.D.T. at 21 n. 6 ("the results indicate that one cannot conclude that an

additional minute of Canadian programming has a statistically significant effect on the

amount of royalties paid by a system.").

1. Fratrik Time Stud

372. The Fratrik time study is one of the few quantitative measures in this

proceeding that renders a positive value for the Canadian Claimants. However, for the

reasons stated above in paragraphs 188-195 the Fratrik time study is not a valid basis for

measuring the Canadian Claimants'elative marketplace value.

2. Canadian A roach

373. The Canadian Claimants'pproach to allocating royalties for Canadian-

produced programming has been dubbed a "fee-gen-plus-time-and-value" method. In this

regard, the Canadian Claimants, unlike PTV, are satisfied to accept an award of royalties

based on fee-generation. Canadian Claimants make no attempt to prove that Canadian

stations are valued disproportionately to other types of signals when they are carried by

cable systems.

374. The Canadian Claimants first identify the amount of fees generated by the

carriage of Canadian signals by U.S. cable systems. See Bennett W.D.T. at 5-6. Mr.

Bennett also performs a time study to determine the amount of compensable programming

by category — Canadian-produced, JSC, and U.S.-produced — on each Canadian station.

See id. at 6-7. That study showed that Canadian programming accounted for roughly 80%
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of the programming time on Canadian stations carried as distant signals. See id. at 7. Dr.

Ringold also conducts the constant sum valuation survey discussed above in paragraphs

123-128 to determine the value of the different types of programming on Canadian

signals. See generally Canadian Ex. 5-A (Ringold study). Dr. Ringold's study showed

that Canadian-produced programming accounted for 59% and 58% of the value to cable

operators when they carried a Canadian distant signal in 1998 and 1999, respectively. See

id. at 13.

375. Using this data, the Canadian Claimants seek a "midpoint" between the

values allocated to Canadian programming in Dr. Ringold's survey and the volume of

Canadian programming in Mr. Bennett's time study. See Prehearing Memo of Canadian

Claimants, at 6, Finding this midpoint to be 70%, the Canadian Claimants then request

that percentage of the fees generated by Canadian distant signals.

376. While the CARP generally adopted the Canadian Claimants'pproach in

the 1990-92 Proceeding, it refused to give the Canadian Claimants credit for the amount of

volume of Canadian-produced programming on Canadian stations, relying on the results

of the Canadian survey instead. See 1990-92 CA$ P Report at 140-41. The CARP's

approach was appropriate. As stated many times in the preceding sections, time-based

measures are not a valid basis for allocating royalties. Indeed, using a time-based measure

to allocate royalties to Canadian Claimants is particularly inappropriate given the fact that

the Canadian Claimants have produced a valuation study that shows that the time

associated with its programming category is not directly related to its value.

377. As stated in paragraphs 338-345, it would be improper for the Canadian

Claimants to be awarded their fee-generated share of royalties (as adjusted by Dr.
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Ringold's constant sum survey) without also allocating PTV its fee-generated share of

royalties. There is no basis in the record for treating one set of signals and the

programming thereon differently than another set.

D. Changed Circumstances

378. Mr. Bennett's testimony shows that there have been relatively few changes

in circumstances for the Canadian Claimants. The total amount of fees generated by the

carriage of Canadian signals are "roughly the same" or "maybe a little lower" in 1998-99

than they were in the 1990-92 period. See Tx 5378-79 (Bennett). The total number of

distant instances of carriage of Canadian signals declined slightly from 1990-92 to 1998-

99. See Canadian Ex. 4-B at 7 (showing decline from 93 in 1990-1 to 78 in 1999-2).

Offsetting that decxease in the total number of distant instances of carriage is an absolute

increase in the number of subscribers receiving Canadian distant signals. See id. at 5.

E. Recommended Award

379. The Canadian Claimants should receive an award that is commensurate

with their share of the Bortz study as adjusted for the number of Canadian-only systems.

Because the two methodologies employed by Mr. Trautman differ somewhat in their

results for the Canadian Claimants, the award should be within the range created by those

results, which is 1.5-1.7% in 1998 and 1.6-2.0% in 1999. Accordingly, JSC recommended

an award of 1.6% in 1998 and 1.8% in 1999, the midpoint of that range.

380. It should be emphasized that any increase in the Canadian Claimants'oyalty

award should result in a commensurate decrease in the awards to PTV and NAB,

which have no programming on the Canadian signals. Any increase in the value should

benefit the Canadian Claimants, JSC and the Program Suppliers. See Tr. 5381 (Bennett)

(acknowledging that an increase benefits Canadians, JSC and Program Suppliers)
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381. The CRT's decision in the 1983 Proceeding, as left undisturbed in the 1989

Proceeding and the 1990-92 Proceeding, provides the Panel with an explanation of and

foundation for the award of differential amounts of royalties for the different groups of

claimants the participate in the 3.75% Fund.

382. The 3.75% Fund was established in the context of the 1983 Proceeding, the

first proceeding in which royalties paid in at the 3.75% rate were distributed. The 3.75%

royalty rate in itself was the creation of the complex relationship between the FCC's rules

concerning the importation of distant signals and the Section 111 compulsory license. At

the time the compulsory license was enacted, the FCC had in place certain complex rules

limiting the number of independent and network distant signals that could be imported by

cable systems. Thus, for example, a cable system in a large market might be free to

import up to two distant independent signals, while a cable system in a smaller market

might be allowed to import only one distant independent signal or, based on the

circumstances, none. However, the FCC's pre-1980 signal importation rules did allow

unlimited amounts of carriage of certain distant signals: noncommercial (PTV) stations,

foreign language stations, and "specialty" stations, which were defined as any commercial

station that broadcast foreign language, religious, and/or automated programming at least

one-third of the average week. See 1983 CRT Determination, 51 Fed. Reg. at 12804.

383. In 1980, the FCC lifted those limitations on the importation of distant

signals, which triggered the existing version of Section 801(b)(2)(B), which allowed the

CRT to set the royalty rates for the additional signals that could be carried based upon a

change in the FCC's rules. See id. That rate was then set by the CRT according to a

determination of the marketplace value of such signals at 3.75%. See id.

228



384. As stated above, the 1983 Proceeding was the first in which royalties paid

at the 3.75% would be distributed. In that proceeding, there was a question of whether

there should be a separate fund from which the 3.75% royalties could be allocated or

whether the royalties should be distributed from a single fund from which all claimants

were compensated. The CRT concluded that it was appropriate to compensate only those

claimants who had programming on the signals that generated 3.75% royalties. See 1983

CRT Determination, 51 Fed. Reg. at 12807-08. While acknowledging that it, in fact, was

engaging in the practice of making awards on the basis of fee-generation, the CRT held

that:

We believe it would be inconsistent with past actions to
disregard now the different amount of carriage of program
types which occurred pursuant to the new rates, or to ignore
the different factors and rationale underlying the deleted
FCC regulations.

1983 CRT Determination, 51 Fed. Reg. at 12808.

385. When it came to making allocations from the 3.75% Fund, the CRT took

the same signal-carriage patterns into account. It recognized that "much of the testimony

and evidence applied to both basic and 3.75% distant signal carriage" and thus based its

award of 3.75% royalties upon "how does [the 3.75% fund] modify our view of the basic

fund." 1983 CRT Determination, 51 Fed. Reg. at 12813. Accordingly, it:

Excluded PTV from the 3.75% fund because noncommercial
stations could not generate 3.75% royalties;

Reduced the awards given to both the Canadian Claimants and
Devotional Claimants for the fact that specialty stations were not
subject to the FCC signal importation limitations. French-
language Canadian stations and religious-oriented stations could
not generate 3.75% royalties.

Further reduced the award to the Devotional Claimants, because
any credit they received for cable systems desiring programming
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diversity would not apply to signals carried at the 3.75% rate. The
CRT concluded that the primary considerations for the importation
of 3.75% signals were the movies, sports and syndicated series
available on those stations;

Made a minor credit to Canadian Claimants based on the difficulty
of identifying the particular 3.75% signal carried, given that it was
left to the cable system to choose which signal to report as the
3.75%. The CRT found that Canadian signals should be given
slightly more credit in light of this arbitrariness; and

Concluded that the award to NAB and the Music Claimants should
remain the same as the basic fund. As to Music, the CRT held that
Music had not shown that musical works contributed relatively
more to programming on 3.75% stations than on basic stations. As
to NAB, the CRT noted that the viewing of NAB programming
was lower on 3.75% stations, but chose not to penalize NAB. The
CRT stated that it "observed no difference in their attitudinal data
for 3.75% stations."

1983 CRT Determination, 51 Fed. Reg. at 12813-14. Accordingly, the CRT removed

PTV's 5.2 percentage points from the Basic Fund allocations and deducted a total of 0.85

percentage points from the Devotional Claimants and the Canadian Claimants. Those

reductions left the CRT with a pool of 6.05 percentage points. It allocated 4.9 percentage

points to the Program Suppliers and 1.15 percentage points to the JSC, increasing the JSC

from 16.35% of the Basic Fund to 17.5% of the 3.75% Fund. See 1983 CRT

Determination, 51 Fed. Reg. at 12818.

386. In the 1989 Proceeding, the CRT summarily concluded that "[njo evidence

was introduced in this proceeding to challenge" the conclusions in the 1983 Proceeding

with regard to the 3.75% Fund allocations. See 1989 CRT Determination, 57 Fed. Reg. at

15303. Accordingly, the CRT removed PTV's 4.0 percentage points from the Basic Fund

allocations and deducted a total of 0.8 percentage points from the Devotional Claimants

and the Canadian Claimants. Those reductions left the CRT with a pool of 4.8 percentage

points to allocate among JSC and Program Suppliers. It allocated 2.6 percentage points to

230



the Program Suppliers and 2.2 percentage points to the JSC — increasing the JSC from

23.8% to 26% for the 3.75% Fund. See 1989 CRT Determination, 57 Fed. Reg. at 15304.

387. In the 1990-92 Proceeding, the CARP essentially invoked the same process

as the CRT in the 1989 Proceeding, declaring that "little new argument is made

concerning its distribution." 1990-92 CARP Report at 142. After deducting PTV's 5.75%

share and taking a total of 0.95 percentage points &om the Devotional and Canadian

Claimants'asic Fund allocations, the CARP had a pool of 6.7 percentage points to

allocate between the Program Suppliers and the JSC. The CARP adjusted Program

Suppliers'hare 3.6% upwards, the JSC's share 3.1% upwards, from 29.5% of the Basic

Fund to 32.6% of the 3.75% Fund. See id. at 143.

388. The JSC challenged the CARP's award before the Librarian on two

grounds. First, the JSC argued that it had put in substantial evidence that carriage of

3.75% signals was motivated principally by a desire by cable systems to import distant

signal sports. The JSC did so through the testimony of Jerry Maglio, a cable operator who

testified that the only reason to pay the 3.75% rate was to gain access to sports

programming, and through an analysis of the proportion of 3.75% signals that carried

sports programming. See 61 Fed. Reg. at 55662. Second, the JSC argued that the CARP's

award of 0.35% to the Canadian Claimants was inconsistent with its use of the fees-

generated methodology, given that Canadian signals accounted for only 0.31% of the

3.75% royalties, and that, pursuant to the Canadian constant sum survey, it should have

received 29% of those royalties. See 61 Fed. Reg. at 55663. The Librarian put these

issues to the Panel through certified questions, and the Panel responded by indicating that

it had considered the JSC's evidence concerning the special importance of sports
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programming to 3.75% signals and rejected it, but that its allocation of 3.75% royalties to

the Canadian Claimants was in error. See id. The Panel did not, however, suggest a new

allocation to the Canadian Claimants. See id.

389. Upon reviewing the Panel's determination, the Librarian upheld the Panel's

determination as to the JSC's evidence. While expressing concern about the "shorthand

and tossaway conclusory sentences" used to allocate the millions of dollars in 3.75%

royalties, the Librarian could not conclude that the Panel's decision was arbitrary. See id.

(quoting National Association ofBroadcasters v. CRT, 772 F.2d 922, 931 n. 10 (D.C. Cir.

1985). The Librarian also took it upon himself to reallocate the Canadian Claimants'.35%

share of the 3.75% royalties pursuant to the values shown in the Canadian constant

sum survey. See 61 Fed. Reg. at 55663-64.

390. Accordingly, to the extent that the Panel may be frustrated over the paucity

of evidence concerning the distribution of the 3.75% Fund in this proceeding, the JSC

share such frustration, having expended considerable resources in the 1990-92 Proceeding

in pursuit of an increased share of 3.75% royalties. Indeed, the JSC have designated Mr.

Maglio's testimony into the record of this proceeding, and the Panel should consider that

testimony in making its allocation. However, the JSC are unaware of any compelling new

evidence in this proceeding to alter the relative adjustments in the Basic Fund shares

engaged in by the prior CARP and the CRT.

391. Given the level of adjustments used in prior proceedings, it appears that the

CRT and CARP adjusted the JSC's share of the Basic Fund up by approximately 10% in

Mr. Maglio's testimony is in Volume 5 of the JSC's Direct Case at Tab 28.
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the 1983, 1989 and 1990-92 Proceedings. JSC submit that the same level adjustment

would be appropriate in this proceeding. Accordingly, based on the JSC's request for an

award of 37% in 1998 and 38.8% in 1999, the JSC should receive awards of 40.7% and

42.7% from the 1998 and 1999 3.75% Funds, respectively.

392. However, one final note is necessary. Because the Canadian Claimants

have requested their fee-generated share of Basic Fund royalties, they should also receive

their fee-generated share of 3.75% Fund royalties. Using Mr. Bennett's testimony and

Canadian Exhibit 4, it appears as though Canadian stations generated 0.25% of the 1998

3.75% Fund royalties and 0.63% of the 1999 3.75% Fund royalties. The relative values of

Canadian-produced programming, JSC programming and U.S.-produced programming

generated by the Canadian survey should be applied to those fee-generated figures,

leaving the Canadians with a 0.15% share of the 3.75% Fund in 1998, and 0.37% of the

3.75% Fund in 1999.
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THE MUSIC CLAIMANTS'URATION STUDY

A. Methodolo of Stud

393. The study submitted in the testimony of Messrs. Boyle and Krupit on

behalf of the Music Claimants ("Music Study") purports to show that the amount of music

used on certain distant signals increased by 11.04% between 1991-92 and 1998-99. Boyle

W.D.T. at 15, as corrected by W.R.T. at 1. The Music Claimants argue that this increase

in music use compels an equivalent 11.04% increase in the royalty share they received

pursuant to a settlement agreement covering the 1991 and 1992 cable royalty funds. The

settlement agreement accorded the Music Claimants 4.5% of the 1991-92 funds and they

now seek 5.0% of the 1998-99 funds, Boyle W.R.T. at 2.

394. The Music Study is premised on the assumption that the MusicClaimants'.5%
share of the 1991-92 cable royalty funds reflected the relative market value of the

musical works on distant signals during those years and could thus be used as a

benchmark. Boyle W.D,T. at 6; Tr. 4411-12 (Boyle). The Music Claimants then attempt

to perform a comparison of the amount of music used on distant signal programming in

1991-92 benchmark and in 1998-99.

395. To perform this comparison, the Music Claimants selected two samples of

distant signals. The goal of the selection exercise was to choose stations that represented

large shares of the fees generated by the carriage of distant signals, not necessarily to

The Music Claimants'alculation of the change in the amount of music used on
distant signals between 1991-92 and 1998-99 was originally 13.4%, but was corrected to
11.04% due to an error in counting minutes of music on the program Night Tracks. Boyle
W.R.T. at 1.

Footnote continued on next page
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choose a representative sample of stations carried on a distant basis. Tr. 4452-54

(Boyle). For 1991-92, Dr. Boyle used the same set of stations that had in fact been

selected when the Music Claimants were preparing a study for the 1989 proceeding. Tr.

4451, 4785 (Boyle). For the 1989 study, he chose a sample of the top five royalty fee

generating distant signals and a random sample of five stations (as a group given the

fictitious call sign "WRST") to represent the more than 700 other stations carried as

distant signals in those years. Boyle W.D.T. at 10-11 and Figure 1.

396. For 1998-99, Dr. Boyle selected what he erroneously thought were the top

nine royalty generating distant signals, which included four of the five signals in this

category for 1991-92; he retained WTBS for "consistency" purposes (WTBS had been in

the top five royalty generating distant signals in 1991-92 but no longer generated

significant royalties), Tr. 4789-90 (Boyle); and he retained the five other representative

distant signals that he had used for 1991-92. Boyle W.D.T. at 10-11 and Figure 2. He

Footnote continued from previous page

There were only two network affiliate stations in the 1998-99 sample. Tr. 4798-99
(Boyle). There were no non-commercial stations at all in the 1991-92 sample. Tr. 4563,
4798-99 (Boyle). In 1998-99 there were two public television stations in the sample, Tr.
4971-73 (Boyle), but they would not have been included if the selection had been limited
to royalties attributable to distant carriage as it was in 1991-92. See supra n. 4.

The Music Claimants'ettled out of the 1989 proceeding after submitting their direct
case to the CRT. Tr. at 4451 (Boyle).

Dr. Boyle chose his 1998-99 stations from a list that attributed royalties to stations for
both distant and local carriage rather than just distant carriage. Tr. 4570-73 (Boyle). His
sample of the top stations in 1998-99 was thus selected and weighted based on revenue
data reflecting local as well as distant carriage. See JSC Exhibit 34-X (Larson printout
showing revenue based on distant and local carriage). As a result, the Music Study
included two non-commercial stations that were not among the nine stations that
generated the most distant signal royalties during 1998-99.

The exact same sample of smaller stations selected for the 1989 study was retained
for both 1991-92 and 1998-99, despite the fact that by 1998-99 some of the stations no

Footnote continued on next page
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increased the number of stations in the study in 1998-99 because the top five stations

reflected a lower relative percentage of fees generated. See Boyle W.D.T. at Figure 1.

At the same time, the absolute dollar cutoff for a station to be one of the top five royalty

generating stations declined significantly.71

397. Mr. Krupit then estimated the number of minutes of music played on each

of the selected stations in 1991-92 and 1998-99 for a "composite week" of seven

randomly chosen days per year, so that each period included observations on fourteen

days. Krupit W.D.T. at 5-6. He based his estimates on an examination of cue sheets for

approximately 77% of the programming on the stations in 1991-92 and 73% in 1998-99.

Krupit W.D.T. at 9; Tr. 4269-70 (Krupit); see also Music W.D.T. at Exhibits 33 and 34.

Footnote continued from previous page
longer fit into the economic weight subgroup (over or under $250,000 in fees generated)
they had been in during 1989. Tr. 4944-47 (Boyle); Exhibit PS 37-X. In addition, one
station, KSHB, switched from independent to commercial network status between 1991-
92 and 1998-99, with a resulting significant change in the number of music minutes
contained in the study. Tr. 4869-71 (Boyle).

For the 1991-92 period, the top five fee generating stations represented 80.2 percent
of the fees generated, while for 1998-99 the top nine fee generating stations plus WTBS
represented only 61.3 percent of the fees generated. Tr. 4938-39 (Boyle).

For 1991-92, the cutoff for the top five stations was the generation of total fees of
$5.5 million or more, while for 1998-99 the cutoff for the top five stations was just under
$ 1.5 million. Tr. 4789-90 (Boyle).

Mr. Krupit acknowledged that there was an error in the selection of the composite
week for 1998. Tr. 4240 (Krupit).

There is a great deal of volatility, or variation, in the average minutes of music played
across the 14 days of data collected for each station in the 1991-92 and 1998-99 samples.
Schink W.R.T. at 11 n.l 1; Tr. 8522-23 (Schink); see Tr. 4468-69 (no effort was made to
examine the reasons for the disparity in the number of minutes of music use per hour for
various commercial stations), 4471-73 (Boyle).
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(lists of programs matched with cue sheets for 1991-92 and 1998-99). Each minute of

music was given equal weight in the analysis. Tr. 4857-58 (Boyle).

398. The sample of matched cue sheets within the Music Study was not

consistent for each claimant group, either as compared to other claimant groups, Tr. 4279

(Krupit), or for the same claimant group between the two different sets of cue sheets for

1991-92 and 1998-99. For instance, none of the 1991-92 matched cue sheets, and only

eight of the 1998-99 matched cue sheets, involved sports programming. Tr. at 4353-54,

4336 (Krupit); Music W.D.T. Exhibits 33 and 34 (lists of programs indicating whether a

cue sheet match was found). The cue sheet match percentage for JSC was thus 0% in

1991-92 (no cue sheets matched) and 20-25% in 1998-99 (eight out of thirty-five

programs had matching cue sheets). Tr. 4331-32 (Krupit). No PTV programs were

included in the 1991-92 cue sheets because no public television signals were included in

the station sample covered by the study in 1991-92, but multiple matches for PTV

programs were found for 1998-99, when two public television stations were included in

the station sample. Tr. 4328-29 (Krupit); Tr. 4563 (Boyle); Music W.D.T. Exhibits 33

and 34. None of the matched cue sheets in any of the years involved local news

programming. Tr. 4301, 4304-05 (Krupit); Music W.D.T. Exhibits 33 and 34 (no matches

All programming for the sample stations with matching cue sheets was included in
the study. No special procedures were followed for noncompensable programming on
WGN. Tr. 4831 (Boyle); Tr. 8529 (Schink).

Out of this small number, two Cubs games from 1997 appear to have been incorrectly
included in the matched cue sheets for the 1998-99 composite week. Tr. 4266-67
(Krupit).

Dr. Boyle conceded that the Music Study does not indicate whether there is an
increase in music use on PTV stations between 1991-92 and 1998-99. Tr. 4979-80
(Boyle).
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shown for local news programs). Many matches were found for syndicated programs

and series. Tr. 4394 (Krupit).

399. Dr. Boyle took the data on music minutes calculated by Mr. Krupit and

attempted to estimate the change in the weighted average minutes of music played per

program hour between 1991-92 and 1998-99. Each observation used to calculate the

weighted averages compared the average number of music minutes per hour (excluding

commercials and promotional announcements) with the total number of broadcast minutes

allocated for the program (including commercials and promotional announcements). Tr.

4459, 4960-63 (Boyle). The weights used were based upon the royalties generated by each

of the top stations and the revenue generated by the remaining stations as a group. Boyle

W.D.T. at 13-15.

Mr. Krupit testified during the direct case hearings that there were no matched cue
sheets for local news programming. However, during the rebuttal hearings the
Commercial Television Claimants introduced a stipulation with the Music Claimants
suggesting the existence of a limited number of such cue sheets. See NAB Exhibit 39-RX
and Tr. 8455-57 (Schink).

Dr. Boyle acknowledged a number of scenarios under which these discrepancies in
cue sheet matches could have an impact on the results of the Music Study. For instance,
the lack ofmatched cue sheets for station-produced news could increase the average music
use measured, because these programs tend to have lower than average minutes of music
per hour. Tr. 4841 (Boyle). Unless the percentages of compliance stayed exactly the
same between 1991-92 and 1998-99, you might get different degrees of variation around
the averages for the different categories. Tr. 4897-98 (Boyle). There could also be an
impact on the result if the proportion of total use for each category or the music intensity
(way music is used) changed between the periods. Tr. 4900-01 (Boyle).

Dr. Schink explained that the weighted averages of the results for the Music Study
were not properly defined, because the weights used were not constants, but random
variables. Schink W.R.T. at 12. Improper weighting of one random variable — the
minutes of music — by another — the amount of carriage — invalidated the resulting
confidence intervals. Tr. 8518-20 (Schink).
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400. According to Dr. Boyle, there were 19.83 weighted minutes of music in

each hour of distant signal programming during the years 1991-92 and 22.02 weighted

minutes in each hour of distant signal programming during the years 1998-99 — an

increase of 11.04%. Boyle W.D.T. at 15 (claiming increase of 13.4%, as corrected in

Boyle W.R.T. at 8-9 (the calculation of the weighted average was affected by the Night

Tracks error that was discovered after Music submitted its direct case).

B. Flaws in Studv

401. The Music Study suffers from several flaws that were discussed during the

cross-examination of various witnesses as well as during the direct testimony of Dr.

Schink. The most significant conceptual concerns identified by Dr. Schink are discussed

in this section.

1. Relative Value

402. The Music Study is based solely on changes in music use, but changes in

music use alone do not support a change in the Music Claimants'hare of royalties. The

musical works for which the Music Claimants seek royalties are simply one of many

elements of the programming carried on distant signals. Schink W.R.T. at 9. The purpose

of this proceeding is not to determine the absolute value of those musical works but to

determine their relative value compared to the other program elements that contribute to

the value of that programming, which are represented by the remaining claimants. Schink

W.R.T. at 9.

In addition, the Music study contained numerous design and implementation flaws.
See, e.g., Schink W.R.T. at 11 and notes 11 A, 12.
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403. This concept of relative value presumably was the CRT's rationale for

basing the Music Claimants'hare of the first cable royalty fund (1978) on the share of

music license fees compared to the total programming costs of broadcast television. 1978

CRT Determination at 63026 (September 23, 1980) (setting Music Claimants'oyalty

share at 4.5%). The same principle provided the rationale for decreasing the Music

Claimants'hare in the 1979 proceeding when the Music Claimants'hare of total

broadcast programming expenses declined. 1979 CRT Determination at 9879 (March 8,

1982) (reducing Music Claimants'oyalty share to 4.25%).

404. In the context of this proceeding, the size of the payment available to

compensate all of the eligible copyright owners, including the Music Claimants, is set by

law and is not determined in a marketplace setting. The issue in the current context is how

to equitably divide the given pool of funds among the claimants. To do this, one must

look at the relative contributions of all the claimants to the value of the programming

carried on the distant signals. Schink W.R.T. at 8-9. As discussed in greater detail below,

Dr. Schink's methodology for calculating the Music Claimants'hare relies on a method

similar to that used by the CRT in order to account for this unique feature of the

compulsory license context in which the Music Claimants'hare must be determined.

2. Volunta Settlement

405. The Music Study is based on the incorrect assumption that the Music

Claimants'.5% share of 1991-92 cable royalties is a proper benchmark from which

changed circumstances can be measured. See Hoyle W.D.T. at 7-8. The Music Claimants

received that 4.5% award solely as part of a voluntary, non-precedential settlement of

litigation, and not as a result of the 1990-92 CARP making any determination as to the
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relative marketplace value of musical works. In fact, no evidence concerning the81

relative value of musical works was presented to the CARP in the 1990-92 proceeding.

Tr. 4953-54 (Boyle).

406. Instead, the last time that the music share was subjected to litigation

scrutiny was 1983. And that decision relied heavily on analyses done for the 1978, 1979,

and 1980 proceedings where the Copyright Royalty Tribunal ("CRT") compared

broadcast license fees to total broadcasting expenses. See 1983 CRT Determination at

12972 (April 15, 1986). There is thus no reasonable basis for assuming that the 1991-92

music share is an appropriate marketplace benchmark of the relative market value of

musical works.

407. The major issue before the Panel is the relative value of the programming

of various claimant groups to cable operators. Schink W.R.T. at 8-9; Tr. 8496-98

(Schink). The fact that other claimant groups were willing to settle the 1990-92 CARP

litigation with the Music Claimants for 4.5% does not establish that the relative value of

musical works in 1991-92 was 4.5%. Schink W.R.T. at 5. It demonstrates neither that the

The "Stipulation of Settlement of Claim of Music Claimants to the 1991 and 1992
Cable Royalty Funds" (the "Stipulation") filed with the Copyright Office in June 1995 by
all parties to the proceeding, including the Music Claimants, makes clear that Music's
1991-92 share reflects a compromise agreement among the parties for purposes of settling
litigation, and not any underlying principle regarding the value of music in 1991-92
relative to other copyrighted works:

The terms set forth in this stipulation represent a
compromise and settlement and apply to the 1991 and 1992
Cable Royalty Distribution Proceedings only; no party shall
be deemed to have accepted as precedent any principle
underlying, or which may be asserted to underlie, this
stipulation.

Footnote continued on next page
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other claimants considered a 4.5% royalty share as reflective of the relative market value

of musical works in those years, nor that that 4.5% share was in fact reflective of such

value.

408. All that can be inferred from the settlement is the apparent view by the

other claimants that the expected cost of litigating the Music Claimants'.5% share

exceeded the value to those claimants (individually and collectively) of the expected

decrease in the Music Claimants'hare that could be accomplished by litigation. This

decision was made by the other claimants without the benefit of testing the Music

Claimants'ositions through litigation, so there would have been substantial uncertainty

about both how large a reduction might be accomplished by litigation and how that

reduction would affect any given claimant. Schink W.R.T. at 8. Thus, the Music Study

fails to demonstrate a change in relative value in the Music Claimants'hare between the

(incorrect) benchmark year selected by the Music Claimants and 1998-99.

409. JSC and all of the other programming claimants filed a Joint Motion for

Declaratory Ruling Concerning the Benchmark for the Music Award (January 16, 2003)

requesting the Copyright Office to rule that this Panel may not use as a benchmark, for

purposes of determining "changed circumstances," the Music Claimants'991-92

settlement award. The Copyright Office rejected the request, stating that the

Footnote continued from previous page
Exhibit A to Joint Motion for Declaratory Ruling Concerning the Benchmark for the
Music Award (filed January 16, 2003) (emphasis added).

The Music Claimants suggested that they also gave up the ability to get a larger share
of the 1991-92 royalty pool. However, as Dr. Schink explained, they had a better sense of
the strength of their claim and were able to approach settlement negotiations with more
information than the other parties. Tr. 8496 (Schink).
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determination of the usefulness of a benchmark is a factual question properly considered

by the CARP. The Office further noted that "the proper body to consider the merits of the

Music Claimants'ettlement agreement, including its admissibility under the terms of the

stipulated agreement and its proper place in this proceeding, if any, is, just as it has always

been, the fact-finding entity charged with consideration of the evidence — in this case, the

CARP." Order ofMarch 20, 2003 at 24.

410. The Office also noted that "in two prior proceedings, settlement agreements

were offered into evidence and the decision making body in both instances declined to

consider them in making a determination." Id., citing 1979 Cable Royalty Distribution

Determination, 47 Fed. Reg. 9879, 9887-88 and 9895 (March 8, 1982); 1991 Satellite

Carrier Rate Adjustment Proceeding, Notice of Final Determination, 57 Fed. Reg. 19052,

19058 n. 16 (May 1, 1992).

[T]he cited decisions represent past precedent and the panel must consider
these decisions and any other past precedent in its deliberations.... [A]
CARP may deviate from past precedent provided that the panel articulates
a reasoned basis for taking a different approach. The CARP cannot do this,
however, unless it has a fully developed written record, including why the
Music Claimants think the 1991-92 settlement figures represent an
appropriate benchmark for use in the current proceeding.

Order of March 20, 2003 at 24. The Music Claimants have developed no such written

record. They have failed to present evidence as to why the 1991-92 non-precedential

settlement represents an appropriate benchmark for use in this proceeding, and Dr. Schink

83 For the reasons set forth in the Joint Motion and Joint Reply in Support of Motion for
Declaratory Ruling Concerning the Benchmark for the Music Award, which are
incorporated herein by reference, JSC submit that the settlement agreement is not
admissible under the terms of the stipulated agreement and should be given no weight in
the Panel's determination.
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has established that, to the contrary, it is improper to use the 1991-92 settlement as a

benchmark. Schink W.R.T. at 7-8.

411. At the request of the Joint Petitioners, who were concerned that the Music

Claimants would portray the inclusion of their award in the 1990-92 Librarian's final

order as a "substantive ruling that in a free market absent a compulsory license the Music

Claimants would have received 4.5% for the 1990-92 royalties," (quoting Joint Reply at

3), the Copyright Office went on to clarify that "the Music Claimants received a 4.5%

allocation of the 1990-92 cable royalty fees as a result of a voluntary settlement which was

not based upon a litigated determination of the valuation of the musical works fox 1990-

92.... Moreover„ the order in that proceeding makes it clear that the settlement figures

were included in the final order merely to provide a comprehensive overview of the final

allocations." Order of March 20, 2003 at 25. It is thus clear that the Librarian did not by

his ministerial actions in the 1990-92 proceeding intend to give any precedential weight to

the award it made to the Music Claimants.

3. Different Music Uses

412. The Music Claimants improperly chose to measure the use of music solely

in terms of the duration of music play, so that each minute of music was given equal

weight. Tr. 4857-58 (Boyle). The Music Study did not distinguish between the different

types of music uses (e.g., feature, background, theme) despite the fact that the Music

Claimants themselves do so in their own distribution systems and in negotiating licensing

agreements. Tr. 4493-94, 4721-27, 4834-56 (Boyle); Tr. 4310, 4312 (Krupit). Indeed,

prior to settling out of the 1989 proceeding, the Music Claimants submitted a study based

on changes in "music use credits" between 1983 and 1989. That study took into account
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both the minutes of music included in broadcast programming and the type of music use.

See 1989 Boyle Study at Schink W.R.T. App. B.

413. A similar approach has also been used in rate court proceedings. See, e.g.,

Tr. 4723-24, 4853-55 (Hoyle) (ASCAP presented a study in a rate court case based on

music use credits); Schink W.R.T. at 10 % n.10. Even by the Music Claimants'wn

measure, the analysis of changes in undifferentiated music use does not provide a proper

measure of the changes in the value of the music used. Schink W.R.T. at 9.

4. Music Use Trends

414. The Music Claimants'ata demonstrate that there is no upward trend in

music use between 1991-92 and 1998-99. Schink W.R.T. at 10-13; see also Tr. 8499-01

(Schink), Prior to settling out of the 1989 proceeding, the Music Claimants also submitted

a study of the amount of music used by certain distant signals in 1989 (without

distinguishing among the types of use). Schink W.R.T. at App. C. That study, sponsored

by Mr. Mack of BMI, utilized the same data collection procedure that was used in the

Music Study for 1991-92 and 1998-99. Schink W.R.T. at 10-11. As set forth below, the

data for all three periods demonstrate that there is no consistent upward trend in music

played per hour ofprogramming, although a trend could be mistakenly inferred by looking

only at the change between 1991-92 and 1998-99.

415. The study results for each of the three periods are set forth below:

Weighted Average Minutes of Music Played Per Hour
in the Music Claimants'tudies

1989 1991-92 1998-99

21.80 19.83 22.02
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See Schink W.R.T. at Appendix C (Mack study); Boyle W.D.T. at 16, Figure 6.

416. The absence of any upward trend in music played per hour ofprogramming

was confirmed when Dr. Schink looked at a simple average of the minutes of music for

each period included in the 1989 Mack study and the Music Study in order to define a

meaningful simple average for each period and make meaningful statistical comparisons

between these simple averages. (As discussed above, by contrast the results of

comparisons based on Dr. Boyle's weighted averages are invalid because the weights used

are random variables rather than constants.) The comparison looked at stations included

in all three studies. These stations are the top five (WTBS, WGN, WWOR, WPIX,

WSBK), and WRST which is the combined data for KBHK, KSHB, KJZZ (formerly

KXIV), WBAL, and WITN. See Schink W.R.T. at 12 8c n. 13, App. A, Table A-1. The

results are shown below:

Simple Average of Minutes of
Music Played Per Hour in the Music Claimants'tudies

Type .'989 '991-92 1998-99

Top Five Stations

All Stations

21.92

21.68

20.19

20.11

20.55

20.71

Schink W.R.T. App. A, Table A-1.

417. Dr. Schink also computed 95% confidence intervals around the simple

averages for 1991-92 and 1998-99. The confidence intervals confirm the view that there

was no statistically meaningful change in the minutes of music played between 1991-92

and 1998-99. Schink W.R.T. at 13 and App. A, Figure A-1. (The Mack study did not

contain the data needed to compute similar confidence intervals. Schink W.R.T. at 13 n.14

and App. C.) A t-test analysis also confirmed that there was no statistically significant
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change in the average minutes per hour ofmusic played between 1991-92 and 1998-99 for

the top five station sample or for the all station sample. Schink W.R.T. at 13 and

Appendix A, Table A-2.

418. In any event, the mere 11.04% increase reflected in the Music Study (even

if it were accurate) pales in comparison to the significant increases that the Music

Claimants demonstrated in the 1983 proceeding, the last in which they litigated their

royalty claim. In that proceeding, the Music Claimants were able to show increases in

music programs on superstations and other distant signals ranging from 180% to 267%.

Schink W.R.T. at 13 n.15 and App. D; Tr. 8543-44 (Schink); see also Tr. 4651-53

(Boyle). They also focused on the fact that superstations and other distant signals had

extensive use of music videos in 1983, which reflected a significant change in

circumstances since the last litigated proceeding. Indeed, the Music Claimants referred to

1983 as the "year of the music video." JSC Demo Exhibit 22 at 7 (1983 Proposed

Findings ofMusic Claimants).

419. Based upon this type of evidence, in 1983 the CRT increased the Music

Claimants'ward from 4.25% to 4.5%. 1983 CRT Determination, 51 Fed. Reg. at 12812.

There is simply no comparable evidence supporting the Music Claimants'equest for

1998-99.

II. THE RELATIVE VALUE OF MUSIC'S TELEVISION CLAIM

420. The Music Claimants have negotiated several license agreements with

broadcast television stations, broadcast networks, cable networks, and cable operators.

There is no evidence of any such extensive use ofmusic videos in 1998-99. Tr. 4315-
18 (Krupit).
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Yet, the Music Claimants chose not to offer evidence of any of their marketplace

negotiations to support a royalty claim as high as the 4.5% that they have been receiving.

The only evidence of such agreements is that which was discussed during the cross-

examination of Dr. Boyle and that which was presented by JSC witness Dr. Schink.

421. The testimony of Dr. Boyle suggested that music license fees paid by

broadcasters, cable networks, and cable operators generally amount to approximately 1%

of licensees'elative revenues. Tr. 4734-70 (Boyle) (discussing various license fees

during cross-examination).

422. Furthermore, as discussed below, Dr. Schink's study shows that music

license fees amount to between 1.49% and 2.33% of broadcast programming expenses.

Schink W.R.T. at 17. It further shows that music license fees amount to approximately

2.07% of the cable networks'rogramming expenses. Schink W.R.T. at 20. In light of

this record evidence, JSC believes that the Music Claimants'ward should be set at 2% of

the 1998-99 Basic and 3.75 royalty funds.

A. NIethodolo of Dr. Schink's Stud

423. Dr. Schink concluded that the appropriate way to look at music license fees

was to compare them to broadcast programming as a whole, because that is comparable to

the task before the Panel in this proceeding. The distinctions between programming on

different stations have largely evaporated and looking at the marketplace as a whole

provides the most appropriate picture of the worth of music compared to other

programming rights. Schink W.R.T. at 14; Tr. 8566-68 (Schink). Furthermore, the study

undertaken by Dr. Schink to assess the Music Claimants'ppropriate royalty share for

1998-99 (the "Schink Study") was based on the general approach that the CRT adopted (at

the urging of certain of the Music Claimants themselves) in the first cable royalty
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distribution proceedings. Tr. 8534 (Schink). In 1978, when it awarded the Music

Claimants 4.5% of the 1978 fund, the CRT adopted the approach advocated by the Music

Claimants of comparing the license fees that the Music Claimants receive from

broadcasters and the other program expenses incurred by those broadcasters. It

determined, however, that the three categories of programming expenditures selected by

the Music Claimants for the comparison were too narrow, and it compared the music

license fees to a broader range of programming expenditures. 1978 CRT Determination,

45 Fed. Reg. at 63026 (September 23, 1980) (Music Claimants'roposed methodology of

comparing music licensing fees with programming costs adopted by CRT but more

programming costs used in calculation); see also FCC Public Notice of "Broadcast

Financial Data" Schink Appendix E.

424. For the 1979 proceeding, the CRT adopted a similar approach, once again

looking at a broad range of program expenditures in comparison to music license fees.

The Music Claimants'hare of the royalty funds went down to 4.25% because the ratio of

music license fees to program expenditures had declined since the 1978 proceeding. 1979

CRT Determination at 9879 (March 8, 1982) (CRT continues to use methodology to

reduce Music award to 4.25%).

The data used by the CRT was from FCC reports of Broadcast Financial Data that
have since been discontinued. The CRT identified nine categories of expenses to include
in program costs. The Music Claimants initially looked at only three categories of
expenses in their calculations, but the CRT found that use of more categories was
appropriate. See 1978 CRT Determination, 45 Fed. Reg. at 63026 (September 23, 1980).
See also FCC Public Notice of "Broadcast Financial Data" Schink Appendix E.
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425. In 1980, the Music Claimants abandoned this approach because their share

went down again. 1980 CRT Determination at 9552 (March 7, 1983) (final decision 49

Fed. Reg. 28090 (July 10, 1984).

426. The Schink Study takes the straightforward approach of determining a

range for the Music Claimants'hare of cable royalties by comparing the amounts the

Music Claimants receive from broadcasters and cable networks with the total

programming expenses of these broadcasters and cable networks. The study

methodology, which borrows heavily from the methodology adopted by the CRT from

1978-80 at the initial request of the Music Claimants, thus reflects the license fees that the

Music Claimants negotiate in the marketplace with various users ofmusic, including those

who use that music in copyrighted television programming, i.e., television broadcast

stations, television broadcast networks and cable networks. The license fees that result

from those negotiations provide the best available evidence of the marketplace value of

musical works absent compulsory licensing. Schink W.R.T. at 14.

B. Results of Dr. Schink's Stud

427. Dr. Schink looked at two independent marketplace measures of 1998-99

music licensing fees as compared to programming costs, both of which support the

conclusion that the share of the Music Claimants out of the royalty pool for 1998-99

should be no higher than 2.33%.

1. Broadcast Ex enses

428. Dr. Schink's analysis of commercial television's 1998 programming costs

shows that music license fees represented only a small portion of those costs — between

1.49% and 2.33%. The U.S. Census Bureau report, a reliable source of data from the

communications industry that was also relied on by Dr. Boyle in another CARP
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proceeding, Tr. 4583-84 (Boyle); Tr. 8637-38, 8747 (Schink), shows that the commercial

broadcast television industry paid $228 million in music licensing fees for the year 1998.

In contrast, the report shows that broadcasters paid $9,571 million for the broadcast rights

for "feature films, syndicated programming, sports events, etc." Other programming

expenses (such as payments for talent on sports and news shows) amounted to an

additional $5,497 million. Schink W.R.T. at 15; App. F (U.S. Census Bureau report); and

App. A, Table A-3 (FCC Public Notice data used to estimate programming's share of

payroll related costs and other expenses); Tr. 8591-93 (Schink).

429. Thus, in 1998, music license fees accounted for approximately Z.33% of

the expense category consisting of music licensing fees and broadcast rights and 1.49% of

total broadcast programming expenses. Schink W.R.T. at 16; App. F; App. A. In

conclusion, Dr. Schink testified that this would be the appropriate range within which to

set the royalty share of the Music Claimants. Schink W.R.T. at 17.

430. The use of information on broadcast rights and programming expenses is

directly relevant to the programming on cable signals because the content is becoming

more and more similar. In the context of looking at relative values, if a program is worth

a lot of payment for the right to broadcast it over the air, its relative value is likely to be

similar for cable distribution. Tr. 8531-32 (Schink). In addition, the programming on

distant signals looks a lot like the general entertainment cable network channels. Tr.

8678-79 (Schink).

As he explained in his testimony and at the hearing, Dr. Schink used estimation
techniques to do one small part of the calculation that resulted in this range. He estimated
"other programming" costs applying ratios from 1980 to 1998 data. The rest of his
calculations were based on published figures from reliable sources. Tr. 8591-92 (Schink).
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431. Dr. Schink's calculations, unlike the calculations done by the CRT,

included network programming music license fees and broadcast rights, despite the fact

that network programming is not compensable in cable royalty distribution proceedings

for the carriage of distant signals. This method, as opposed to that employed by the CRT

in the past gives a better picture of the marketplace as a whole, in which program

distinctions about commercial signals have largely disappeared. Schink W.R.T. at 14; Tr.

8566-68 (Schink). He was unable to locate data that would permit him to separate out just

non-network music fees and rights payments, in part because the traditional and new

networks distribute music license fees between networks and local stations on a different

basis. Dr. Schink was able, however, to do a calculation for music license fees as a

percentage of the total non-network programming expenses in 1980. For 1998„ the result

of that comparison would show that music license fees made up 2.14% of non-network

programming expenses. Tr. 8737-39 (Schink). He did not have the data to do a similar

calculation just comparing music license fees to broadcast rights for 1998. This would

require either attributing some programming costs from networks to the affiliates or

attributing some of the music license fees of the local stations back to the networks.

Adjustments would also have to be made for local advertising sales. Tr. 8751-53

(Schink). Schink concluded that the best view of the relationship for 1998 was to look at

broadcast television in the aggregate, which would result in a "proper view of the

relationship between music license fees and programming expenses." Tr. 8751 (Schink).

In order to calculate this 2.14% figure, Dr. Schink compared the music license fees
paid by stations to the total program expenses for stations Tr. 8607-08 (Schink).
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2. Cable Network Proerammine

432. Dr. Schink demonstrated that the cable networks'including music

intensive cable networks) 1998-99 music license fees will amount, on average, to 2.07%

of the cable networks'998-99 total programming expenses. Schink W.R.T. at 20 and

App. H. Thus, the Music Claimants'stimated share of 1998-99 cable network program

expenses falls within the 1.49% to 2.33% range produced by the analysis of commercial

television broadcast programming expenditures.

433. Dr. Schink compared music licensing fees paid by cable networks with

other programming costs incurred by cable networks. He did so by using the limited

publicly available information on license fees paid by cable networks to either ASCAP or

BMI with cable network program expenditure data obtained from Kagan Media, a source

that has been relied on routinely in CRT and CARP proceedings. Schink W.R.T. at 18-20.

434. In 1999, ASCAP Rate Court interim fees for the premium channels MTV

and The Country Music Channel were set at .7% of gross revenues, Tr. 8470 (Schink), and

the interim fees for basic cable networks were generally set at .3% of gross revenues,

although ESPN was paying less. Boyle Tr. at 4710-12, 4715-16, and 4734. The interim

fee set for the Madison Square Garden sports cable network was set at .2% of revenue.

Tr. 4757 (Boyle); NAB Demo Exhibit 13 (ASCAP Rate Court interim fee case for MSG).

Final fees have also been negotiated or established by the rate court for pay cable services

such as HBO. Tr. 4428-29, 4542-46, 4533-34, 4717-18 and 4989-92 (Boyle). BMI also

had a 1998 licensing agreement with two music-intensive cable networks, Country Music

Television and The Nashville Network, which provides for music licensing fees

amounting to 0.9% of each network's revenues. Schink W.R.T. at 18 and App. G.
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435. Based on the cable network license fee information available to him, Dr.

Schink concluded that (1) the total 1998-99 music license fees paid by the music intensive

cable networks will not exceed 2% of these networks'evenues; (2) for general

entertainment networks (such as USA, TNT and Discovery), the total 1998-99 music

licensing fees paid will not exceed 1% of these networks'evenues; and (3) the total 1998-

99 music licensing fees paid by sports networks (such as ESPN) and news networks (such

as CNN) will not exceed 0.5% of these networks'evenues. Schink W.R.T. at 18 and

App. H; Tr. 4728-49, 4756-59, 4768-70 (Boyle). For 1998, these rates imply that music

license fees paid by the cable networks will amount to 0.95% of their revenues. Schink

W.R.T. at 19 and App. H, Table H-2. By way of comparison, the U.S. Census Bureau

data show that commercial television paid approximately 0.7% of its 1998 revenues for

music licensing fees. Schink W.R.T. at 19 and App. F at F-16.

436. Dr. Schink applied these cable network music license fee percentages to

Kagan Media data on the program expenditures of 79 individual cable networks for which

Kagan provided 1998 and 1999 program expenditures in order to determine the relative

share of program expenses accounted for by music licensing fees. Schink W.R.T. at 19

and App. H. Dr. Schink estimated that the cable networks'including music intensive

cable networks) 1998-99 music license fees will amount, on average, to 2.07% of the

cable networks'998-99 total programming expenses. The estimated 1998-99 music

A small number of these cable channels have programming expenses that are greater
than their revenues. Those cases, however, involve situations in which both the revenues
and expenses are small and have little impact on the overall result. They are generally
either spinoff networks, such as VH-1 Classic, or start-ups such as the Speed Channel. Tr.
8681-91 (Schink).
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license fees for the major categories of cable networks as a percentage of their 1998-99

programming expenses are presented below:

Cable Network Music Licensing Fees Relative
to Total Programming Expenses — 1998-99

Cable Networks Grouped
by Type of Programming

Music Intensive

General Entertainment

News and Public Information

Sports

All Programming Types

1998-99
. Music License Fees As a Percent
. of Total Programming Expenses

5.20%

2.44%

1.31%

0.73%

2.07%

Schink W.R.T. at 19-20 and App. H, Table H-l.

437. In sum, Dr. Schink found that had the Music Claimants negotiated in the

marketplace over the right to perform musical works in distant signal programming

retransmitted by cable operators during the years 1998 and 1999, the music license fee

would have been within the range of 1.49% and 2.33% of the total royalties paid by cable

operators for that distant signal programming. He thus determined that the zone of

reasonable 1998-99 cable royalty shares for the Music Claimants'alls between 1.49%

aIId 2.33% of the relevant royalty funds. Schink W.R.T. at 17.

III. THE RELATIVE VALVE OF MUSIC'S RADIO CLAIM

438. The Music Claimants also assert a claim to a certain undetermined sum of

royalties based on retransmissions of commercial radio signals by cable systems. The sole

support for this claim is found in the testimony of Mr. Krupit, who provides copies of

certain statements of account and public access channel licensing logs in supposed support
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of these claims. See Krupit W.D.T. 10-11 and Exhibits 35 and 36; Tr. 4273-74 (Krupit).

But at most these documents show that cable systems retransmit commercial radio

stations.

439. There is no evidence anywhere in the record that any cable system carries

commercial radio stations on a distant basis. Mr. Krupit was unaware that royalties were

only paid for retransmissions of radio station signals beyond their local service areas, and

he had done no analysis of whether any of the radio stations listed on the statements of

account in Music Exhibit 35 were carried on a distant basis. Tr. 4321-4323 (Krupit). He

was also.unaware of whether any of the listed stations were public radio stations, talk

radio stations, or sports radio stations. Tr. 4319 (Krupit). Mr. Krupit agreed that it was

impossible to tell from the licensing logs in Music Exhibit 36 whether radio stations were

even providing the music. Tr. 4326-27 (Krupit).

440. Nor is there any evidence in the record to quantify the marketplace value of

any such retransmissions — if they exist — or to allocate a royalty share to the Music

Claimants on that basis. Mr. Krupit was not even aware that cable stations pay no

additional royalties for the carriage of radio stations. Tr. 4362-63 (Krupit). With no

evidence, Music cannot be awarded royalties on the basis of hypothetical, unquantified

distant radio retransmissions of no demonstrated value. The Music Claimants concede

that their past awards included some amount for distant retransmission of commercial

radio signals, although that amount may be small and unquantifiable. Krupit W.D.T at 10-

11. They have not made a showing in this proceeding that they are entitled to any award

on this basis.
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IV. SHARK OF MUSIC ROYALTY ATTRIBUTABLE TO JSC

A. Allocation Using Rovaltv Shares of Non-Music Claimants

441. In the 1990-92 proceeding, the Music Claimants'ettlement share was

taken "off the top," and was thus effectively allocated among the other claimants

according to those claimants're-allocation shares of the pool. Schink W.R.T. at 20-21.

JSC thus contributed approximately 30% of the Music Claimants'990-92 royalties from

its allocated royalty share, or 1.35 percentage points of the 4.5 percentage points allocated

to Music (4.5 x 0.30).

442. This procedure of taking the Music Claimants'hare "off the top" of the

royalty funds for 1998-99 takes a disproportionate amount from JSC. Schink W.R.T. at

21. As conceded by the Music Claimants'itnesses, the Music Study demonstrates that

the use of music in sports programming is less than in the programming of other non-

music claimants. Tr. 4627-28 (Boyle). Furthermore, Dr. Boyle acknowledged that in

marketplace negotiations, the Music Claimants generally seek and obtain lower royalties

from sports programming services than from general entertainment services. Boyle Tr.

4590-4606, 4627-28, 4715-16, Qnd 4762-4768.

B. JSC Portion of Music Award

443. Dr. Schink calculated the portion of the Music Claimants'oyalty award

attributable to JSC by using two separate approaches.

1. Music Use Approach

444. Dr. Schink's first approach focused on music use. He considered the

amount of music played per program hour in sports programming relative to the minutes

ofmusic played per program hour in other programming. See Schink W.R.T. at 21-23.
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445. None of the 1991-92 matched cue sheets in the Music Study, and only eight

of the 1998-99 matched cue sheets, involved sports programming. Tr. 4353-54 (Krupit).

These cue sheets for 1998-99 showed that a typical sports program had 3.2 minutes of

music per hour relative to the 22.0 minutes of music per hour on average claimed by

Dr. Boyle for all programming. Schink W.R.T. at 22; Tr. 8454 (Schink); JSC Exhibit 33-

X (copies of cue sheets for JSC programs). Mr. Krupit agreed that the eight cue sheets for

JSC programs — including those that reflected 6.25 minutes of music in a three-hour game

and 13.68 minutes of music in a 2.3 hour game — accurately demonstrated the way music

is reported on cue sheets received for sports programming. Tr. 4353-55 (Krupit). The

observation that music minutes were lower for sports programming was confirmed by Dr.

Boyle's repeated statements that ASCAP would expect to obtain a lower percentage of

revenue music license fee from sports programming services than from general

entertainment programming services because of the lower use of music by sports

programming. Tr. 4597-4600, 4715-16„4758-4759, 4761-4768 (Boyle).

446. Based on the relative amount ofmusic use per hour of sports programming,

the JSC allocation would be 0.145 percentage points for every 1.0 percentage point

allocated to other programming (this calculation reflects the ratio of 3.2 to 22.0). Schink

W.R.T. at 22. Thus, in 1990-92, where JSC had a 30% share before taking account of the

Music Claimants'.5% award, JSC's share would have been reduced by 5.85% of the

4.5%, or O.Z63 percentage points, to account for the Music Claimants'ward — rather than,

as noted above, the 1.35 percentage points by which the JSC's pre-allocation share was

actually reduced. Schink W.R.T. at 22-23.
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447. The 5.85% is calculated by taking (a) JSC's pre- music allocation share of

approximately 30% multiplied by (b) (0.145), then dividing that sum by (c) the sum of

pre-music allocation sports and non-sports shares each weighted (multiplied) by their

respective music intensities (i.e., 30% weighted by 0.145 for the JSC and 70% weighted

by 1.0 for the other non-Music Claimants). The calculation is as follows: 0.0585 = (30+

0.145) / (30" 0.145 + 70 " 1.0). Schink W.R.T. at 23 n.28.

448. The same calculation can be done for the JSC 1998-99 share based on the

results of the Bortz study. The JSC pre-allocation Bortz shares of the 1998 and 1999

royalties are 36.6% and 38.3%, respectively. Trautman W.R.T at 8, Table 3. The fraction

of Music's award that should be allocated to the JSC for 1998 and 1999 is thus shown in

the following table:

Year

1998

1999

JSC Bortz Share

36.6%

38.3%

JSC Share of
Music Award

7.72%

8.26%

See Schink W.R.T. at 23 n. 28. Assuming a 2% award to the Music Claimants, this

would result in a deduction of 0.15 percentage points of the pre-music JSC allocation from

the 1998 Bortz share and 0.17 percentage points of the pre-music JSC allocation from the

1999 Bortz share (7.72% of 2% for 1998, and 8.26% of 2% for 1999). The final JSC

shares after the deduction of JSC's share of the Music Claimants'ward would be as

follows:
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Year JSC Final
Shares

1998

1999

36.45%

38.13%

2. License Fee Comparison Annroach

449. Dr. Schink also considered the license fees charged to cable sports

networks relative to the music license fees charged to other cable networks as a percentage

of their total programming costs. See Schink W.R.T. at 23-25. The results of calculating

the music license fees as a percentage of total programming costs for the sports cable

networks and for the other cable networks (excluding the music intensive cable networks

for which there are no equivalent distant signal stations) for 1998-99 demonstrate that a

much smaller share of sports cable network programming expenses are devoted to music

fees than is the case for the non-sports networks excluding music-intensive cable

networks. The weighted average of music license fees for each type of cable network

programming is shown below:

Footnote continued from previous page
These figures are calculated by the application of Dr. Schink's formula to the Bortz

shares for 1998 and 1999. For 1998: (36.6+ 0.145) / (36.6+ 0.145 + 63.4 + 1.0) =
0.0772. For 1999: (38.3+ 0.145) /(39+ 0.145+ 61.7 + 1.0) = 0.0826.
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1998-99 Cable Network Music License Fees
As A Percent of Programming Costs:

Sports Networks vs. Non-Sports Networks Excluding Music-Intensive Networks

Type of Cable Network Programming
1998-99

Music License Fees As a Percent
of Total Programming Expenses

Sports Networks 0.73%

Non-Sports Networks Excluding
Music-Intensive Networks

2.26%

Schink W.R.T. at 23-24 and App. H, Table H-l.

450. The ratio of these percentages illustrates that a much smaller share of sports

cable network programming expenses are devoted to music fees than is the case for the

non-sports networks excluding music-intensive cable networks. This smaller share is

consistent with the fact that less music is used during sports programming than during

other programming. Based on the cable networks data above, JSC's allocation of the

music award would be 0.323 percentage points for every 1.0 percentage point allocated to

other (non-sports excluding music-intensive) programming (this calculation reflects the

ratio of 0.73% to 2.26%).

451. JSC's share of the Music Claimants'ward can be calculated under this

license fee comparison approach using the same formula discussed above under Dr.

Schink's cable network approach. The fraction of the Music Claimants'ward that should

be allocated to the JSC for 1998 and 1999 is thus shown in the following table:
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Year

1998

1999

JSC Bortz Share

36.6%

38.3%

JSC Share of
Music Award

15.72%

16.70%

See Schink W.R.T. at 23 n.28. Assuming a 2% award to the Music Claimants, this

would result in a deduction of 0.31 percentage points of the pre-music JSC allocation

from the 1998 Bortz share and 0.33 percentage points of the pre-music JSC allocation

from the 1999 Bortz share (15.72% of 2% for 1998, and 16.70% of2% for 1999). Under

the license fee comparison approach, the final JSC shares after the deduction of JSC's

share of the Music Claimants'ward would be as follows:

Year

1999

JSC Final
Shares

36.29%

37.97%

452. The final post-music allocation JSC shares for 1998-99 can be derived by

combining Dr. Schink's two approaches. Under these approaches, assuming that JSC

receive a royalty allocation of its Bortz shares for 1998 and 1999 and that Music receives

a royalty allocation of 2% of the Basic fund, the range of percentages of JSC's share of the

Music Claimants'ward would be 7.72% — 15.72% for 1998, and 8.26% - 16.70% for

1999. JSC recommend that their final share be calculated using the midpoints of these

These figures are calculated by the application of Dr. Schink's formula to the Bortz
shares for 1998 and 1999. For 1998: {36.6+ 0.323) / (36.6+ 0.323 + 63.4 + 1.0) =
0.1572. For 1999: (38.3 + 0.323) /{38.3 + 0.323+ 61.7 + 1.0) = 0.1670.
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ranges. Thus, the JSC percentage share of the Music Claimants'ward at the midpoint for

each year is about 11.7% for 1998 and 12.5% for 1999. The JSC share of the Music

Claimants'ward would be about 0.2 percentage points for 1998 and 0.3 percentage

points for 1999 (11.7% of 2% for 1998, and 12.5% of 2% for 1999, rounded to the nearest

tenth). Applying Dr. Schink's methodology, 0.2 percentage points would be deducted

from the JSC pre-music allocation share for 1998, and 0.3 percentage points would be

deducted from the JSC pre-music allocation for 1999 as the JSC share of the Music

Claimants'ward. The JSC pre-music allocation awards of the Basic fund for 1998-99

would thus be reduced by that amount to yield the following final, post-music allocation

JSC awards:

Year JSC Boriz Share Final JSC Post-Music
Allocation Award

1998

1999

36.6%

38.3%

36.4%

38.0%
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